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FOREWARD 

Humidity hung heavy in the air, and the hot August sun appeared translucent in 
the Cleveland smog as Dr. Marion McGhehey, Father Joseph P. Owens, Or. Roger Shaw 
and I gathered at the Hollenden House to go over final plans for the 15th Annual 
NOLPE Convention. 

Father Owens, Program Chairman with Professor Roger Shaw, immediately look 
us in tow, and we proceeded to talk with the hotel management. The heavy sigh of 
dismay and disillusionment appeared when we learned that there was a conflict in 
dateS'-a conflict with another convention bigger than ours. Father Owens argued 
enthusiastically and persuasively that "he had reserved the hotel six months ago and 
was assured everything was firm." The hotel management remained unmoved and a 
hasty decision by those of us present dissolved the dilemma by moving the NOLPE 
Conventiort to a week later. Multitudinous "tunes" raced through my mind. Was this 
a prelude of things to come? Was a cloud comir^g over the NOLPE Convention? After 
months of hard work and plannirtg-three at the national levef^woold the whole pro- 
gram be irtafued? 

In the quiet of the Hollenden House hospitality suite, Father Owens and Pro* 
fessor Shaw began to detail the final physical and program plans; 1) The hotel was 
relatively new and beautIful-Cleveland's finest; 21 there were many succulent delica* 
cles In the kitchen, and Marion McGhehey would plan the menus; 31 the program 
literally sparkled with excellent speakers, dialoguir>g sessions, arxi special interest 
groups; end, 4) there was every Indication of good attendance. My thoughts of disaster 
disappeared. Good food, good houae, good program, good atiendanoe-what more could 
a convention want? 



o 

ERIC 

MMiffilffTlTLiU 



1 



The 15th Annual NOLPE Convention "birthed" and my fondest expectations 
were exceeded. Terrence E» Hatch, William T. Knight, Paul W. Briggs, WiMiam V^n Al* 
styne and others gave wonderful present ationi. Edward C. Bolmeier and Lee 0, Garber 
"stole the show" with their remlnHong of "Upsurge and Upheaval-Tliiriy Yean of 
School Law" at the banquet on Friday night. 

i 
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i As NOLPE's President, I was privileged to preside ever the 1339 Convention. I am 

j now equally privileged to write the Foreward to this outstanding publication* UPSURGE 

AND UPHEAVAL IN SCHOOL LAW. By the way, the Convention theme and subse- 
quent title of this publication is the brain work of Father Owens. This publication is 
destined to become an important edition to the ever-growing list of publications in 
school law I am delighted to recommend it to our NOLPE membership and others 
whose interest in school law dictates serious commitment to scholarly, informative 
ai“id well-written publications. 

i 

i My hearfelt thanks and appreciation are extended to the distinguished Father 

I Josepf\ P. Owens and the able and scholarly Professor Roger Shaw. Father Owens 

ar>d Professor Shaw not only made the total program arrangements but sweated with 
me the final appearance of all scheduled speakers, panelists, presiders, exhibitors, 
weather, and airline schedules. I am equally indebted to Dr. Marion McGhehey, Execu- 
tive Secretary of NOLPE, for steering rre through a good year, paying the bills, look- 
i 

ing after erxlless convention £.id operatiorv>l details, and putting this manuscript to- 
gether. My fondest appreciation is reserved for .Mrs. Mary Shaw and her associates for 
the hospitality extended to the wives present. NOLPE is indeed blessed with many 
able, talented, and wortderful people. 



Joseph E. Bryson, President 
National Orjanl28ti()r> on Legal 
Problems of Educatior> 

The University of North Carolina 
at GreembofO 
Greensboro, North ('^rolir^a 
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THE PRINCIPAL'S ROLE IN COLLECTIVE NEGOTIATIONS 

by 

Terrance E» Hatch 

Department of School Adminii^tration 
Utah State University, Logan 

The role of the principal in collective bargaining ii ver)’ difficult lo define in 
legal terms. Reply’s NOLPE book, The Lq\£ and the School Principal says very little 
on the principars legal authority and responsibility in staff personnel administration. 
There is pri'ctically no legislated law specific to the principalship. Hasicaily the prin- 
cipal's sphere of operation is defined in school board policy or else delegated to him 
by the superintendent. Much of his authority grows out of and is legitimatized of the 
exigencies of school operttion; thus it might be classified as common law. Mis role in 
collective negotiation is emerging largely in this manner. In a recent publication, 
Campbell makes this observation: 

As organized teachers go directly to boards of education v^ith 
their grievances, the authority of superintendents and prlnci- 
paLs appear lo be reduced. At the same time the increasing 
complexities in school operation put lay boards at a disadvan- 
tage tu-n-t'u their administrative staffs. The administrators 
are often heller informed on important issues and they possess 
the expertise required to make many educational decisions. In 
any event, policymaking is in a stale of flux, and societal 
forcea are altering local policy deliberations in significant 
ways.* 



UPSURGE AND UPHEAVAL IN SCHOOL LAW 

Al ihe Milwaukee Meeting, Professor Arthur A. Rczny talked on the role of the 
Administrator in Professional Negotiatioi^^'' which, though generally applicable to all 
administrators, applied chiefly to the role of the Superintendent of Schools. He said; 

The superintendent of schools as the general a^’ministrative 

officer is at once a state and local office. He is legally and 

technically the executive officer of the Board of Education. 

It is at this moment that much of our trouble begins because 

many superintendents see themselves and many of the faculty 

Immediately see him simply as an employee of the board of 

education without much relationship to the faculty. \i our 

major purpose is instruction or learning, then the superin* 

tendent's major concern U the development of thU major oh* 

jective. It seems more appropriate that the board of education 

look upon him as their education advisor rather than the ex* 
o 

ccutive officer of the board. 

Accorditig to Rerny, the superintendent was not to be the c!iief negotiator for 
the board of education but to serve as the **educational leader** who would provide 
information which brings about understanding during tne negotiatione process. Thus 
he plays a dynamic functkinal role as a p'irveyor of information. To what extent the 
idea! role depicted by Arthur is being carried out Ihrou^out the U. $. is pioble* 
matical. My oWnation is that he is becoming more and more aligned directly with 
the school board in negotiation usually as the chief negotiator except in large school 
systems where an associate Superintendent or administrative assistant performs the 
role. 



There U much evidence today that many Superintendents, Boards of Education, 
jnd Principals themselves piKe thv^ principal in the category of being strictly a "board 
man.** It may have been, or will be inevitable for the superintendent to become the 
board's man in negotiations, hut I think it entirely poGsible that the principal need not 

2 
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gcrve this same role. Most boards of education and superintendents are unsophisti- 
cated in dealing with teacher militancy and the bargaining process, thus tend to want 
the principal to take a polarized stand with the board in negotiations and in adminis- 
tering the contract. I know of cases where the board has expected the pnncipal **to 
nail the teachers hide to the wall'* by a rigid legalistic interpretation of the ^'master 
agreement" and then wonder why there is much grumbling and grievances brought by 
teachers against management. 

Some preliminary findings from some research being condi’.cled by the author 
suggests that teachers, superintendents and board members .dill expect the principal to 
give IcLderthip in'. 

1. Looking out for the welfare (health, safety, social and educational devtlop- 
ment) of each child. 

2. The recruitment, selection, assig^iment, inservice education and evaluation 
of staff. 

3. Determining the currirulum, selecting learning experiences and supervising 
instruction. 

4. Dealing directly »viln parents and olhei pdrof'S of the school on school 
matters. 

I 5. Managing the school. 

If he is to perform his leadership role. in the major areas of responsibility he 
must be given aiiihority (which hopefully he will share with staff) and be involved in 
the proceAsea where decisions are made which affect school operation. 

It is generilly felt by principils throughout the country that they have been left 
out in the negotialiona process, but are then expected to implement matters agreed to, 
often under unrealistic if not impossil conditions. Recently the teachers in a large 
school ayslem in Utah negotiated a <<utyfree lunch period for all leathers and the 
board of education provided only one para -professional to supenw? 800 studenb*. In 
another district the tcachcra negotiated ar. agreement which provided for a formal 
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grievance procedure vilh Ifie principals responsible for admiu-tcring the 1st phase. 
Again not one principal was involved in the formulation of the content of the mailer 
agreement or the development of the grievance procedure nr orieitaMon on its 

administration* Under ihejsc conditions the principal lends lu be intimidated by the 
grievance process, lie is subject to the abuse of teachers who are frustrated by con- 
ditions which miy be unrelated to the immediate school situation, yet his effective- 
ness is likely to be judged by the number of grievances which originate in his school. 

Another p^ce where the principal is subject to abuse relates to the role he is ex- 
pected to play during a strike. For example, in Utah the School Board Association ob- 
jected to this policy slalcmenl on impasse situations which was developed by Ine 
principals’ association and w as approved by the Utah Educational Association. 

Because the quality of any educational program is dependent 
largely upon the quality of instruction, the principal will m- 
sign profe^ional duties to professional staff only; but may as- 
sign non* professional duties to non-professional personnel in 
the interest of the safely and welfare of students. 

They tried to get the principals to agree to thb statement’. ‘Further the princi- 
pal is rcL.ponsihlc for the operation of his school regardless of the impediments caused 
by withholding of scr>iccs, sanctions, etc. . . The School Boards Cor^imiUee later 
modified the statement to read as follows; 

They (the IVinci^uil?) will endeavor to cany out directives of 
the superintendent as he follows the desires of the board, and 
that in the event that they .tnnol in good conscience execute 
with V'igof a board policy they should, as all employees of any 
organiaalion when such a personal conflict eaisU, offer their 
resignation. 
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COLLECTIVE NEGOTIATIONS 

The iinpiicalions of thcsie statenirnl? are obvious. Ihe Principal is expected lo 
be the liand-rnaiden of the school board regardless of the irrationalil) of it> action. 

;\ sub-committee of the ITah l.egidature is currently attempting to write negot- 
iation legislation which is acceptable to the profession and the Utah School Uoard> 
Association. One (T the big hang ups right now“ deals witli the personm l po,dtjoris lo 
be covered by the bill. The school board association wauls to have only classro' m 
teachers covered, thus under the law principals and ether adniini>ii alive and super- 
visory personnel would not have a right to represent themselves in negotialiuiis with 
the bond of education or he represented in the leacln r imil. The principals are now 
csking to be heard and hopefully are bring li>lcin d to by the group de\ eloping the Irg- 
islrtion. It is mo.ri significant, however, to rjotc that there arc rc|^n M-nta\bt> of the 
\Hah Educational Association, the Society of Supcrinti ndenls and the School Hoard> 
.V-'Sociation on the comniiUee, but not one from either the elenieiitar) or secoridarv 
principals' a^so‘ iations. 

So iiuicli for some general background of the prcblem, and excus* me for ii>ing 
example.^ from a slate which is f-rnall and unsopfii>ticat *'d in the iiiler-hninan relalion- 
sliips of the bargaining process. Vet, at lca?t from the slaiidpoinl of the prim ipal. the 
problems r^^ferred to above are not uncommon lo school district Mib >ystem> in many 
^ other stales. 

I The Principal and Negotiations Legislation 

Principals have not been adequately involved and consulted when legislation 
covering regotiatiom has been written. There is evidence on Ibis in Minnescia where 
the state principals’ dissociation asked to have legislation rewritten lo provide for 
(among other Ihings) a separate h.rgaining unit for principals and other non leaching 
personnel. The association argues this way: 

The secondary school prir -ipal finds his position under this law to he quite un* 
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(enable. The law must Ve changed so lhat (he teacher cannot negotiate for the 
principal. The reasons for this arc: 

1) It is bad business to have a supervisory employee ii a situation 
where his salary and working conditions are controlled by the per* 
sonnel that he is charged with employing, recommending for dis* 
missal, discipline, and in general, supervising. 

2) The principal must Le the consultant to the board of education 
when teachers are negotiating district policy, operational proce- 
d^res, disciplinary procedures, and curriculum. Unless the princi- 
pal senes the board in this capacitVi there ts no other person in the 
negotiating area that has a thorough knowledge of the operation of 
the school building. (The superintendents job is now such that it is 
impossible for him to have this close contact with the operation of 
his district.) 

3) The principal is the individual who, in the final analysis, must im> 
plement and enforce the agreement between the board of education 
and the teacher unit. 

4) Grirvance procedures arc becoming a part of leacher'l»oarJ agree* 
mrnts. The principal is the (iM level of appeal in a grievance pro- 
cedure. 

5) The principal » held accountable by hts superintendent, bond of 
education, and community for the total operatior of hts building 
and the program of education therein. Consequently he roust be 
able to participate in the discussions with the teachers. 

6) Experience in other slates and in Minnesota indicates that future 
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negoiijlions will be concentrated upon operational procedures, stu- 
dent discipline, curriculum, and other items not economic in 
nature. 

There has been need for clarification of a Michigan law. The California VVinlon 
Act has also come under strong attack on the issue of administrator representation, 
and there is some strong feeling that the law should be changed. 

Principal's Involvement in the Bargaining Process 

Principals have not been consulted during bargaining sessions when teacher wel- 
fare and working conditions which affect school operation have been negotiated. 
Teachers and Boards of Education have negoliaied all of the following items witho;:. 
Principals being represented; separate teacher facilities such as: lunch rooms, rest- 
room, and lounges; class siie; length of school day, substitute teacher policies; studerd 
assignment to classes; discipline procedures; number and length of staff meeting; 
supervision of extra-curricular activities and other non-teaching duties such as: bus 
loading, school lunch supervision. 

These are all vital areas with which the principci is concerned and for which he 
is accountable. There is a saying that the “^‘cow’ soon forgets when she was a calf. ' I 
think this might be paraphrased to apply to the superintendent and olhei central of- 
fice staff when negotiating items affecting school operations when th<y haven't ad- 
ministered at the building level for »omc yeairs. There art also many central office 
personnel making decisions concemmg the operation of schools who have never been 
in an elementary or secondary school since they attended as students. The teacher, 
by the very nature of hia assignment lends to have tunnel vision regarding the school 
operation. One of Webster* definitions of a tunnel U: ’*a broadmouthed net >r snare 
for game having a pipelike extenrion that narrows at the end.'' Not used much a^i)* 
for Mtching game hut revived by teachers for catching the unwary principal. 

Successful principa!i must have peripheral vision, that ts, be able to see tningsin 
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broad aspects, know ihe inner working parts, relate the isolated segments, and 
make them into a working A'hole, To not involve principals in the vital process of 
negotiating working conditions i? risky business. Not only is a wealth of sound wis- 
dom neglected but the n^atter of reaching an agreemepl which ran be implemented 
and administered is diminished. 

What negotiations role is the principal to be cast in if he is to be heard and per- 
form his role well? There is not complete agreement on this matter in the profession. 
In many states the principals can't agree among themselves, nor do teachers groups, 
superintendents, or hoards of education agree. Perhaps several models will he used for 
some time. During the initial years when teachers were asking for formal negotiations, 
principals tended to want to remain neutral and not get involved in the bargaining 
prcKcss, However, when they saw th&l their welfare was being jeopardized and pre- 
rogatives which were once theirs being negotiated away, they discovered that they had 
to bo involved. 

Representation in Teachers Bargaining Unit. Principals In many system:, tre 
still represented by the teachers' oiganizalions and often serve on the teacher’s bar- 
gaining team which nogotialos with Ihe lirard of Lducation. t he logic of tfiis pattern 
is discussed in a New York State Public Kmployn ent Hehtions Board ruling in July, 
1968, on a dispute concerning whether the princip^ds could be represented in bar- 
gaining by the hepew Teachers Jrganizjiiion. Tho Board of K.du^atIon of Lnion I rce 
District Number 7, maintained that because the principal must manage pupil and 
teacher evaluations, well as teacher assignment end retention Ihere was a contlict of 
interest and that Ihe principal must he regarded as a part of management in murh as 
principals are our **.. .right arin...eyes and ears../’ Jlic teachers' a.ssociation on the oilier 
hand, with the support of the principals, maintained that there was a suhstarlial com- 
munity of inte^c^l which was mvrked by cooperation and consultation rather than by 
disciplinary authority and that the aims of ihe cdicational objectives of Ihe principal 
coincide with Ihosc of the teachers. The Public Employment Relations Board sum- 
marizes the rationale for iU decision w hich is well worth reading by those Interested in 
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Ibis subject and then affinned lhal: 

Accordingly, the broad community of interest shared by the 
teachers and principals in such matters as their basic mission, 
the substantial similar method of salary^ determination, and 

common fringe benefits, mandates the creation of a single 

. . . 4 

negotiation unit. 

Representation on the Roards Bargaining Team. The second \»ay the principals 
can be represented in negotiations is by being a member of the negotiations team 
representing the b>ard of education. In Salt Lake City, one clementar)' and one 
secondary principal are on the Board’s team. Incidentally, the superintendent is not on 
the team. The chairman and spokesman for the team is the Director of Teacher IVr- 
sonnel. This plan has been in operation for two years. The principals v, ho sen cd on 
learn have felt their position in the school was not jeopardized by sening in this capa- 
city. Negotiations went smoothly in the spring of 1968, but were much rougher in 
1969, when money was tighter. The j>rincipals became 'armed whcji ihc teachers- sug- 
gested reducing the number of adminis-trative positions in ihe secondar)' schools and 
cutting other services. They are not ignite so sure they caT continue to sene on Ihc 
Hoards team. 

Sening ns consuffantr to the ^oord. The Minnesota Asst-ciation of Secondary 
School Principals have recommended principals not serve on ihc confrontation 
team and absolutely should not when teacher’s salMnes are being negotiated. The 
reasoning is that this would jeopardize the good working relationshi]' between the 
principals and the teachers. In Michigan where the principals have been pushing for 
what U call. l the adoption of the “Management Team Concept” l‘ie Elementary and 
Scccndar)’ Princip-ils Association devHoped a guideline statement which says that the 
principal mu«:t sene in an advisory capadly during negotiations representing manage- 
ment and that they may sene on the board's negotiations team at the discretion Ihe 
Board of Education, ^ However, in a learn management agr em?nl entered into by Ihe 
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Dearborn 8 Board of Education and the admini&lrator^ association in aiticle 1\^ section 
E it was agreed: 

...that no member of the Association empMyed as a princk 
pal or assistant principal shall represent the Board in any ne< 
gotiating or collective bargaining session with representatives 
of any other bargaining agent. Such agreemeul will not hinder 
the participation of the principals and assistant principals as 
consultants to the Boards bargaining team.^ 

Superintendent Donovan of New York points up that the N.E.A. appears to becoming 
a classroom teacher’s organization and says: 

If it is, unfortunately, the very nature of this makes it diffi' 
cult for supervisors and teachers to be together in the same 
organization when negotiations is a big process. We are alt in 
an educational business; we should be theoretically together. 

That is one of the reasons why I will not allow principals at 
the bargaining table. I sit at the bargaining table with my 
deputy superintendents. In mother room I have the princi- 
pals and others who advise me as to how far 1 can go and w hat 
it will do to their schools. They do not sit at the table because 
1 do not want a confrontation between the men who arc going 
to have, to work out the problems in the schools and the teach- 
er who are makiiig the demands in that particular school.^ 

The first official statement made by the National Association of Secondary 
School Principals (NASSP) concerning the principal’s role in negotiations was writ- 
ten by Benjamin Epstein in 1965. In this publication Epstein emphasized that the 
principal must be involved but wasn't too specif): concerning his role except that hr 
felt the principal could be on the negotiations team reprewnling the Board of 
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Kducalion in ^rnall dtilricts wliile princif>als may find it noci’s.'iary lo orjjanizc slroii^ 
negotiating units of their own in cooperation with other adniin^trators ami suprr\Uors 

o 

in large systems. 

Since the principal is expected to have and should have a very close working re- 
Ulionship with the staff, the general feeling tmong them is that the interests of edu- 
cation would be^t be served if they serve in a consultive capacity when the teachers 
agreement is being negotiated, rather than as a member of the board s or teacher s con- 
frontation learn. Though thU is » preferred role, there is very little written on how the 
principal will serve in this capacity. Will he be a consultant only when called by the 
board*s team, when the principals request representation or in some other way. Some 
principalis groups are asking that one princip^il be present during all negotiations ses- 
sions in a non-official capacity to observe, to give opiniorv when asked, and to carry' 
infornnation lo the principals orginiulion. 

Each year fewer principals are included in the bargaining unit represented by 
teachers and even fewer are members of teacher confrontation learns. Principals in 
greater nun\ben are serving on school board s teams and principals are more aggressive- 
ly asking to be consulted on issues affecting school operation. It may be tooeariy to 
suggest any one model as best sening the interest of principals more effectively than 
others. The most important matter seems lo be that h^ expertise be u ‘cd in the bar- 
gaining process. 



The Principari role In the Grfevanr^ Process 

The pilncipal is the key administrator in 'Taking the grief out of the grievance," 
lo borrow a catching title from a N.E.A. pamphlet. The NA5SP and all stale princi- 
pd'a associations recognite that the principal sHcjId be the per^n to whom the grie- 
vance is brought b) ibe staff assigned to his school. The general sequence in whkh the 
principal is involved as suggested jointly by the California School Boards Association 
and the California Association of School Administrators^ and by Lula et« 
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folloKS. Pirsl, as the teachers immediate superior he is charged with meeting the agriev- 
ed person informally and resolving the problem (prohleni ised here to mean not a for- 
malized or institutionalized grievance). Lver}^ reasonable effort should be made to set- 
tle complaints by consultation, personal conference and other administrative tech- 
niques during this stage. Actually the most successful principals liave always handled 
grievances in that manner and it should be a requirement that tins avenue to be per- 
sued before resorting to the adjudicator}' process. 

Adjudication begins with formal step I, in which (ii; most grievance procedures) 
the principal is still the person to whom the formal grievance is brought. At this level 
the grie\ancc must be sulnnilted in writing and sliould have been reviewed by the 
grievance review committee of the teachers organization. This committee hopefully 
would screen out all unju^lified grievances. During this phase it is the Principal’s re- 
sponsibility to meet with the teacher and his representative. He sh >uld also have the 
right to have a witness or witnesses presieiit. 

Ideally, it would he hoped that the grievance would be settled al the informal 
stage, lut if not, certainly ei stage one. This may be an unrealistic assumption because 
it is based on the notion that most of the grievances stem from interpersonal relation- 
ships occuring at the building level. Close analysis of many grievance situations reveals 
the source of the injustice, supposed or real, originates in the centra! administration or 
with the Board of h^ucatiem. If this is the ctu-e the Principal is caught in the middle, 
particularly so, if he is exp<?ctcd to implement and administer policies and procedures 
arrived at without his participation. Surely hU skill in initiating and maintaining a cli- 
mate in his school which will foster good interpersonal relationship with the staff will 
be tested at this point. Such a climate will reduce the incidence and in the event **pro- 
blems'' do arise facilitate their resolution. 

If the grievance is not solved a I level 1, the princij«al judgment is placed in the 
hands of the hierirchlc*! slioclure designed for resolving iJie grievance in the succeed- 
ing phases of the grievance process. If the principal is to be protected, he must be 
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allowed to be present, present documents, bring witnesses, and have counsel, th* sa?ne 
as die agrieved person. Otherwise he is apt to make consc.^isions at level I which -houM 
not be made, and which in the long run will create even more problems. 

Principal's Role During 3 Strike 

The principaPs role during a strike can be handled very quickly. He has an obli- 
gation to maintain the school in a *'safc and ready'' condition for the beginning or re- 
sumption of school. This role is demanded by the practical aspects of the situation 
and school boards should insist on it. Generally, teachers recognize the need and do 
not object to this role. The difficulty arises when school boards insist on running 
schools with volunteers and substitutes. Often this is done without the board under* 
standing all the implication of such a*;tion. In a situation where boards take the atti- 
tude of opening the scho'^ls "come hell or high water" the legal implications from the 
standpoint of pupil Safety have many ramifications ar.d the principal is placed “on the 
spot." It would seem wise for some guidelines on strikes to be developed jointly by 
the principals and the central offict and approved by the board in advance, when the 
atmosphere is calm. 

These guidelires should give the principal some prerogatives in dismissing school 
when in his judgment such action necessary. Obriously the responsible person in 
the central office should be readi'y av;»iiab!c to give counsel at such times. Thomas 
Shannon gave this sound adrice to I tab principals regarding this matter: 

The principal has the mo?t critical role of any meinhrr of the 
school district s manage rrcnl team during an employer strike, 
and this function cjrs not come into focus until after ibr 
strike is concluded. This function is lo “pick up the pieces and 
make things whole again." He further oi.scned that a strike 
leaves ugly krara, the staff U split, parents md other members 
of the public are alierutcr!, student discipline is loosened and 
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the boarH is seen in an adversary posture to school dislrict em- 
ployees. 

After the sirike the principal is in the best position to p things together and 
smooth over the wounds provided he has as Shannon says 'walked the edge of the 
cliff. Even though he has been involved in the bargaining process as a member of the 
management team he must: 1) leave bargaining at the bargaining table. 2 ) not ex- 
presi antagonistic views around the staff at school. 3) avoid making public pro- 
nouncement regarding the functioning of the school and his point-of-view on the 
issues, and 4) avoid confronting pickets. 5) his every action and decision should be 
based on the idea that soon the strike will be over, thus he is prepared to move quickly 
to recreate from the chaos a sound staff and community relationship. 

Concluding Statement 

In conclufjon it is well to remember that: 1) the principal operates from a base 
which is not legally legislated, and one which U somewhat powerless, 2) that he has 
been stripped of much of his leadership role by the central adminbtration and 3) that 
he is somewhat removed from the decision making center of school operation and 
therefore is severely handicapped in becoming actively involved in the bargaining pro- 
cess. As Lunti points out: 

This "leadership” role, in the light of the reality of the distri- 
bution of power among the leKhers, school boards, and su- 
perintendents, and the prescribed role of the principal in the 
school bureaucracy, is an unrealistic one. Many teachers 
realise that althou^ their building principal functions in the 
formal organiution as the communication link in the line be- 
tween themselves and the central administration, they c^n 
more readily achieve their goals via the informal communka- 
Gon channels mainUined among teacher organuation leaders, 

14 

: 1 ?, 



COLLECTIVE NEGOTIATIONS 



(hicf administrators, and board members. This is espec- 
ially true in school districts ^here in iheir rush to mollify 
teacher militancy, superintendents maintain an '*open door 
and hoard members an “open telephone iine.” In situations 
vheie blatant dysfunction of the formal organiialion exists, 
teaci erg perceive of the principal as being in a position to pro- 
>ide 3nly tentative decisions pending approval of the highups, 
at best. Where such relationships exist, teachers soon And it 
more fruitful to by>pass the principal completely, or out 
consideration for the ‘Good Joe' principil, engage in a mock 
and/or courteous interaction.^ ^ 

If the prindpal is to retain whatever leadership position he has today and gain 
the stature often |>rcscribcd to him as the “educational leaders” of his fact y, he will 
have to be in the foreuont (as a member of the management team) of recommending 
and pushing for many of the improvenents in the teaching-teaming environment 
which teachers are legitimately asking for today. However, his main source of strength 
will come from tlw: quality of the leadership he provides the bchad for as Cunningham 



suggests: 



The ability of the principal to sunivt and flourish during and 
after tlik: transition period will depend on his capacity to re- 
spond and adapt to new circumstances. Since genuine pcrtic- 
ipation of the principal in teacher negotiations seems an 
likely j rosf/ect, it will be the individual building principal who 
has kept his fences mended in ihe important area of principal- 
staff interaction, anu thus, haa won the respect of hU teachers 
who wil ultit”iateJy prevail. Tbe administrator who has dr:>wn 
his authority from the nature of hia office, rather than from 

personal and professional sources, will tiOt survive the change 
12 

in the authority itrucHre.'^ 
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DOCUMENT-BASED INFORMATION SYSTEMS 
RESPONSIVE TO LEGAL PROBLEMS IN EDUCATION 
by 

Philip K.Piele 
ERIC Clearinghouse on 
Educational Administ ration 
Lniumty of Oregon 

I arn indeed honored to he invited to addre^. this gathering of educators and 
lawyers concerned with legal problems in education. The focus of my presentation 
today will be docurnent'based infernvation systems responsive to tho^e problems. I 
emphasize the words document-based and education because I do not intend to dis- 
cuss commer‘'ia! computerized legal research scn iccs extant in a number of States, 
such as the Legal Citation Service In New York or the Law’ Research of California-a 
corporation engaged in providing specialized computerized legal research services to 
attorneys; nor do 1 intend to discuss the variety of rc’rieval systems for legal informa- 
tion such as Project LITE (Lcgikl Information Through Electronics) at the Air Force 
Center in Denver or the Department of Justice “LEX^' System. 

There exists today a rapidly growing information network for dL^mination of 
research and research-related materials in education. The network in its present 
form is composed of a loosely organized group of document-based information 
systems involved In the business of information analysis and dissemination. At the 
present lime, there arc three document-based i.vformation systems eitlier directly or in- 
directly Involved in Collecting, analyzing, and disseminating information related to 
legist problems in education: School Research Information Service (SRJS), Direct Ac- 
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cess lo Research Infonnalion (DATRIX), and Educational Kesources Informalion Cen- 
ter (ERIC), particularly the ERIC Clearinghouse on Educational Administration. Ry 
far the moet ambitious and comprehensive of these three systems is ERIC. Rut before 
1 discuss the operation a id services of the ERIC system, 1 will briefly describe the ser 
rices provided by SRIS and DATRIX. 

School Research I nformatiois Service (SRIS) 

Phi Delta Kappa began SRIS in September, 1967, with the aid of a Kettering 
Foundation Grant. The services purpose is lo communicate among the educational 
community information gained through research and innovative practices. On request, 
SRIS will provide abstracts and complete texts of research reports on most educational 
topics, including infcmiation related to school law. Documents cost 25 cents per 
microfiche or 10 cents per page in paper copy. Since SEUS in some ways duplicatei 
services offered by ERIC, inquiries addressed to SPJS will be answered with relevant 
SRIS documents and a list of relevant ERIC documents. Address requests to SRIS, 
Phi Delta Kappa, Research Service Center, 8lh and Union, Bloomington, Indiana 
47401 or telephone (81*?) 339-1156. 

Direct Acce$s to Research Information (DATRIX) 

DATRIX was inaugurated 'n the summec of 1967 by University Microfilms, a 
Xerex subsidiary. DATRIX supplies reproductions of any of the more than 126,000 
doctoral dissertations which University MicroRlms has stored on microfilm since 1938. 

Users of DATRIX must write for a free copy of Key Word Lists in the desired 
broad subject field ("Chemist ry/Life Sciences/* "Engineering^PhysicaJ Sciences," and 
"Kumanities/Social Sciences**). The user selects from the list one or more words that 
define the topic he wishes to be searched. DATRIX'a computer then searches the file 
of dissertations and fists those relevant to the specified topic. For the first tO bibltO' 
paphk refeaencea listed, the user pays 15.00; 10 cents for each additional reference. 
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Complete copies of ihc dissertations can be purchased either in microfilm (1-1/4 tents 
per page, S3 minimum) or in paper copy reproduced xerographically from microfilm 
(4- 1/2 cents per page, S3 minimum). 

University Microfilms since 1938 has published Dissertation Abstracts^ a month- 
ly cumulation of abstracts of recently completed dissertations. Each reference pro- 
duced by the computer search includes a citation of the volume and page number in 
Dissertation Abstracts where the user may locate the die :ertat ion's abstract, before 
ordering its complete test. DATPiX’s computer search IKds performs for the research- 
er the task of searching all 28 volumes of Disserialion AbiirocU to compile a biblio- 
graphy of relevant dissertations. Write to University Microfilms, Library Sen ices, 
Xerox Education, Ann Arbor, Michigan 48106. 

ERIC - The Educational Resources Information Center 



Created in 1965 by the U.S. Office of Education, ERIC is the mo<<t ambitious 
and comprehensive program currently underlay to supply the entire educational com- 
munity with edocational research resuPa and other resource information. Through 
EEUC, any educator or educational insdtutio.i can obtain selected research, develop- 
ment, and innovative reports on almost every educational subject. 

Although ERIC 18 a nationwide information system using higlily sophisticated in- 
formation pfocesj-ing techniques, it is also deccnlralixed. ERIC consists of four major 
intcrrrlaU’d compc ienls: 



1) Central ERIC. The hcadquarlers staff in the Office of 
Education loordinates the syslem and formulates overall 
policy for its dcvclopmcnl. 

’ 2) The network of 19 clearinghou.«es. Each clearinghouse, 
.ppfciiJiring in one area of education, processes 
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documents for announcement in Research in Education 
(R]E), ER!C*6 monthly index and abstract cat;<iog, and 
conducts information analysis activities. 

3) An ERIC Facility which merges onto magnetic tape 
document data supplied by the clearinghouses for RIE. 
The Facility, currently operated under ccT.lract by the 
North American Rockwell Corp., also provides com- 
puter, lexicographic, and technical services. 

4) The ERIC Document Reproduction Service (EDKS), 
operated under contract by The National Cash Register 
Company, sells microfiche and paper copy rcpioductions 
of documents cited in RIE. 



The catalog Research in Education is the principal means by which users of 
ERIC gain access to its stor . of documents. Currently, ecrh *ss!ie lists nearly 1,000 
documents processed by the clearinghouses during a previous month. The resume for 
each document includes the bibliographic information, abstract, index terms, and 
availability notice. If the document is available from EDRS, it can be ordered by its 
accession number at the prices cited in the resume. If it is not available from EDRS, 
an <dternative source is given. A separate section oIRIE contains abstracts and indexes 
of ongoing research projects supported through USOE's National Ctnter for F^duca* 
liona! Research and Development. RIE*i indexes-subjcct, author, and im^Ltutional 
source-are a^so published in semiannual and annual cumulations. RIE i avaitabte in 
many libraries and by subscription for t21 a year from the U. S. Governm^'ot Printing 
Office, Washington, D. C. 20102. 

An increasing number of Khool districts arc purchasing ERIC microfiche for 
the r iibrariea ind resource centers. Microfiche is a :hecl of film which contains micro- 
images of up to 60 pages of text Citanged in rows, including an eye-legible heading for 
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the document's number, title, author, source, and other basic information. Microfiche 
comes in several sizes, although most, including all EPIC microfiche, are reproduced to 
conform to the international standard of 105 by 148 mm. (approximately 4 by 6 
inches). The main advantage of microfiche as opposed to paper copy is economy, 
which is realized both in initial investment and storage. The complete ERIC collection 
as of October 1968, for example, can be purchased in microfiche for $2,205, whereas 
the same collection in paper copy w^ould cost over $50,000. The 26,350 sheets of 
microfiche in the collection can be filed in 30 linear feet of drawer space, or one filing 
cabinet; the collection in paper copy would occupy almost 600 linear feet of shelf 
space. A standing order to rective microfiche of all ERIC documents as they become 
available currently costs about $125 per month. Microfiche readers, necessary to en- 
large the images for reading, are available from a variety of manufacturers for upwards 
ofllOO. 

When ERIC was begun by IJSOE i.i 1965, its library consisted of 1,746 docu- 
ments in thi Special Collection on the Disadvantaged. Now, with 19 clearinghouses 
processing nearly 1,000 documents among them each month ard after a number of 
other special collections have been issued, the volume of documents in the ERIC 
system numbers close to 25,000. If ERIC's usefulness as an information senice is to 
keep pace with its growing collection of documents, educators must not only be aware 
of the system’s product^ and services, they must also be propcily skilled in their use. 

Once the user locates a research report in Rif, and, upon reading the abstract, 
decides that a copy of the report is worth having, the Hnal step is timpb,. lie notes the 
price of the document «iid orders it from the ERIC DcKumenl Reproduction Senice. 
Unfortunately, as many ERIC users have dis''ovcred, locating reports in Rif is not al- 
ways an easy task. Most problems arise over s.^arching through Rif's subject index. 
The absence of tross-referti:ces and the nonconformity of many index terms to the 
**naturai language" of the subject area cau m^ke searching haphazard and inefficient. 

Aware of these difficulties, ERIC has published a Thetaurvt of ERfC Deicripton 
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to ae^ist the user in conducting indepth searches. The thesaurus is especially helpful in 
discovering ail terms that are relevant f^>r a particular search . Each descriptor in the 
main secdcu is accompanied by a list of narrower, broader, and related terms that help 
to define it, thus enabling the user to narrow or broaden his search by choosing a new 
set of terms. Synonyms and near<synonyms of descriptors are also listed, with cross* 
references directing the user to appropriate descriptors equivalent to his own language. 

Ix>cation of compound descriptors is further facilitated by a Rotated Descriptor 
Display. In this section, multiword descriptors are rotated and filed under each word. 
For example, “Khool law” is filed under bo.h “school" and “iaw**. Any multiword 
descriptor can thus be located if only one key word In the descriptor is known. The 
rotated display also reveals all related descriptors filed under each of its component 
words. 

In addition to R/£, the Subject indexes for each of the special document collect* 
ions also conform to the THetaurut cf ERIC Ducriptort. Thus, for any thorough 
searching of the ERIC system-whether for documents processed by the clearin^ouses 
or for documents in such collections as the LHsadvantaged, Historical, PACE, or Man- 
power-the thesaurus is a practical and necessary toot. A new edition of the thesaurus 
was recently published and is available from the Government Printing OffF;e for I2.f0. 

In addition to reports announced in Rf£, a num^'r of special docummt collect* 
ions are available through ERIC. The following collections are of particular interest to 
educators at the elementary and secondary levels: (1) Disadvantaged Collection-1 1746 
documents dealing with the special educational needs of the disadvantaged,(2) H'stor* 
kal ConectJon-1,214 reports un reseuch projects Sponsored by USOE from 1956 to 
1965, (3) 1966 and 1967 PACE Collections-two sets of project proposals from both 
planning and operational grants under the ESEA Title III PACE program. Each colleci* 
ion can be purchased in microfiche from EDR$. Author, subject, and other indexes 
for the collections can be ordered from the Government Printing Office, 
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To help edu&iton make better uae of the growing number of ERIC products and 
reference tools, ERIC has published a guide to its services entitled //ow to U$€ ERIC, 
This illustrated brochure explains each step the user should lake to search for and 
order documents from RIE and the special collections. It also cites prices for all of the 
ERIC index and abstract publications. A copy cart be ordered for 30 cents from the 
U. S. Government Printing Office, Washington, D. C. 20402. 

In May 1909, ERIC launched a new periodical designed to help educators keep 
abreast of current journal literature in education. Thi Current Index to Journals in 
Education (CUE) is a monthly catalog and index of journal and periodical literatiue in 
the field cf education. Approximately 190 educational journals were indexed in the 
(xtrX issue of C//E, and an ever broader ipectrum of educational literature is planned 
for coverage in future issues. 

The Current Index to JournaU in Education has been designed as a companion 
volume to ReieorcA in Educationt the index and abstract bulletin for report and other 
research-related literature. Terms listed in t* e Thesaurus of ERIC Descriptors are being 
used to index entries in both volumes. However, no abstracts of journal articles are be- 
ing prepared, nor will article reproductions be available from the ERIC system. CUE is 
an announcement service only. 

CUE contains a main entry aectton, an author index, a subject index, and an 
index to source journals. The journal citations are arranged in the main section accord- 
ing to 52 descriptor categories, to facilitate browsing. These m.jor subject groupings 
include such tenns as administration, communkafion, curriculum, evaluation, facilities, 
finance, government, instruction, race relations, and social sciences. 

Catalc^ag and indexing of the journals are the reafonsibility of the 19 clearing- 
houses and the ERIC Facility of North Aaserkafi Rockwell, Inc., which processes 
those jounudi not primarily wHhIa the scope of a sin^e riearinghouae. Information 
Sciences, fnc,, m bid speii d en t sohsi^ary of Crowell, Cottier and Msemilhm, wu sward* 
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ed the USOE contract for publishing the index. Information Sciences, Inc. Jatcr plans 
to publish semiannual and annual ',n lex cumulations and other special editions which 
will be oriented toward subject specialists in the field of education. 

Of all the journals that have been ^elected for processing, about 90 pcrc i are 
educational journals that are being indexed ”cover-to-cover/’ excluding only such 
items as book reviews, editorials, letters to the editor, feature columns, etc. The re- 
maining 10 percent consist mainly of journals in fields related on education; articles in 
these journals are being selected on the basis of their relationship to education. 

Ten journals have been assigned to this Clearinghouse for indexing, of which the 
following are being indexed co\€r-io<o\er: AEDS Journal, /tt/rnmw^ra^or J Notebook, 
American School Board Journal, Compact, pAlucaiional Administration Quarterly, His- 
tory of £rfucflfion Quarterly, Journal of Educational Administration, Journal of Edu- 
cational Data Processing, and Paedagogica Hitiorica (Belgium). /Irfmmutrflfrie Science 
Quarterly is being indexed selectively. Present plans call for the inclusion of some 50 
law journals. These journals will be reviewed regularly and articles dealing with school 
law will be indexed on a selective basis. We hope to begin the selective indexing of these 
law journals by the first of the year. 

The regular price for an annual subscription to ClJE is S31.00. A single issue 
costs $3.50. Prices for the cumulative editions have been established as follows: Semi- 
annual, $12.50; annual, $24.50; semiannual amd annual, (35.00; semiannual and 
annual for subscriber, $30.00. 

To obtain further information about CUE and to place orders, write to CCM In- 
formMion Sciences, Inc., 886 Third Avenue, New York, New ^ ork 10022. 

Clearloghousd on Educational Administration 

Comple.iientini the lervicea of the national ERIC network are the more special- 
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iied scmces of Ihe ERJC clcaringhoi'ses. Each clearinghou&e has I wo primary* func- 
tions: (1) it acquires, indexes, and abstracts documents for announcement in RIE^ and 
(2) it publishes newdellers, bibliographies, and interpretive reviews of research studies. 

In the field of educational administration, a clearinghouse has been in operation 
at the University of Oregon since I960. The ERIC Clearinghouse on Educational Ad- 
ministration (ERIC/CEA) defines its eibjcct area as the leadership, management, and 
structure of public and private edoc.alional organisations on the elementary and sec- 
ondary education levels. 

Within the limits or its subject area, ERIC/CEA acquires published and unpub- 
lished research imports, books, survcjs, bibliographies, instructional materials, oc- 
casional papers, monographs, conference reports, and other materials. Although the 
Clearinghouse is particularly interested in acquiring “fugitive’’ materials not v^idely dis- 
tributed by other means, its purpose is to collect and process all information of inter- 
est to school administrators, researchers, and professors. Anyone having documents 
relevant to ERIC/CEA’s subject area should send them in duplicate to Acquisitions 
Lib.-arian, ERIC Clearinghouse on Educational Administration, University of Oregon, 
Eugene, Oregon 97403. 

Since most of ihc significant documents ERIC/CEA acquires are eventually 
announced in RIE and available from EDRS, the Clearinghouse is not equipped to sup- 
ply copies of documents in response to individual requests. Therefore, educators who 
write to the Clearinghouse for information on fubjecU in educational administration 
are refcr.-cd to R!E and other sources. 

It \s the second major function of the Clearinghouse, information analysis, that 
makes ERIC/CEA an important re«>urcc for school administritora and other perK>ns 
inUre«thj in edueational adminUlration. A variety of bibliographies, newsletters, in- 
dexea, literature teriews, and other information inalysia products are prepared by 
ERIC/CEA for ila uaers. 
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Four limes ■ ye«r ERIC/CEA publishes and distributes to persons on its mailing 
list a user service report entitled U-SERV, USERV announces publications and other 
products of the Clearinghouse, lists processed documents that have been announced in 
R!Et and contains other information about ERIC and ERIC/CEA services. The Clear* 
inghouse also publishes jointly with the Center for the Advanced Study of Educational 
Administration a quarterly research bulletin, r&d per#/>ecfii?ei. The ERIC/CEA por- 
tion of the bulletin features reviews of literature on topics of current interest in educa- 
tional administration. Collective regotiations, planning systems in education, and 
school-community relations are topics that iiave t.^n reviewed in recent issues. If you 
are interested ir. receiving these publications, write to the Clearinghouse and request to 
have your name added to the mailing list. 

Several bibliographies and research analysis papers are being prepared by the 
Clearinghouse on topics related to school law. The following products dealing with this 
subject are currently availaMe from the Clearinghouse: BibUography on Schoo! Lew 
Diuctl *>om: 1952*7965, by M. Chester Nolle; Collective Negotiatiom in Education: 
A Review of Recent Literature^ by Stuart C. Smith; ER/C/CE4 Reienrch Reuieir; Col- 
lective Negotietion$ in Education, by Philip K. Piele;ridinini#(ra(or Techniquer in Col- 
lective Negotiatiom: A Guide to Recent Literature, by Philip K. Piele and John S. Hall; 
Selected Bibliography on Student Activitm in Me Aiblic ScAoolr, by John S. Hall. 
These and other special publications produced by ERKVCEA are processed for even- 
tual announcement in RJE and distribution by EDRS. However, until copies of the 
publications are available throu^ EDRS, they can be obtained from the Gearinghouse, 
usually free of charge for a single copy. The Gearinghouse will supply on request a 
complete list of its publications available from EDRS. 

List year ERIC/CEA published a directory of organlutioni conducting rcaearch 
or aervioe work In educational adminktrstion. The directory listed 102 organisations, 
indudanf rcgfonal laboratories and reaearch eenten hmded by USOE, anhrentty re* 
search and service bureasM, am) independent organUations. It indicated each organiaa- 
tionh aeopc of sub j e ct areii service arts, puHbcatiofis, and policy for sopplyiAg tnfor 
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malion in response lo requests. This year the directory lias been updated and expand- 
ed to include more than 12(^ organiaationa. For the first time, the directory inclu<J*« a 
new section which lists personnel conducting research in the field. Each researcher’s 
subject area, institutior al affiliation, and publications ar«. cited alotig with his address 
for the 1969*70 academic year. Subject indexes arc provided for each section. Copies 
of the 1969 edition ctn be ordered from the Clearinghouse for $2.00 each. 

ERICyCEA will soon publish two slate-of-the-knowledge papers dealing wilh 
topics related to school law. leacHer Militancy: ImpUcationt for Schools is the title of 
a paper written by Dr. Richard C. Williams, Assistant Dean, College of Education, 
UCLA. Another p^per, dealing with the legal aspects of collective negotiations, is cur- 
rently being prepared by M. Chester Nolle. 
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MEMORIAL TO LLOYD E. McCANN 
by 

M. Chester Nolte 

Professor of Education Administrat'on 
University of Denver 



Lloyd Ellis McCann started his leaching career as a 17-year-old youth in a one- 
room rural school in his native Nebraska, and went on to gain national prominence as 
an educator, historian, and researcher vn the field of school Uw. His untimely death on 
January 21, 1969 at the age of 62 unseasonally deprived the field of education of one 
of its most enthusiastic and energetic personalities. 

Getting a degree was iiot easy for the rising young educator. He taught for nine 
years in rural communities near his home while working on his bachelor's degree from 
Nebraska Sute Teachers' College at Peru. Finally, at the age of 28 he achieved thi« 
milestone in his educational climb, and then worked his way up from teacher, to prin- 
cipal, and finally superintendent, while working on his master’s degree from Colorado 
Sute College at Greeley. He served with the United States Army in Europe during 
World War H, and was awarded the Bronre Star and the Purple Heart (he was v^ounded 
during General Patton's march through Austria). 

Home after 4-J months’ strrice in Europe, Lloyd was married to Ruth fern 
Erickson in 1946. Id 1951, he completed work on his Ed. D. degree from Colorado 
Slate College. Then followed fiofcssorships at the University of Arkansas and Buller 
University. In 1958, he assumed the chairmanship of the deparim^nl of school ailmin* 
utration and supervision at the University of Aritona. In 19^1, iie became NOLPE 
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pre^idenl, affcr having sened on ihe b ^ard of directors from I960 until 1963. 

Lloyd’s public achievements as well as his love of art, music, and photography 
endeared him to all those whom he met. His contagious enthusiasm ai d crusty prag* 
matism were balanced by an abidmg faith in the worth of the individual, and a com- 
passion that knew no bounds. lUs was a rich life and full, because he was doing what 
he wanted most to do, and that was to teach, 

No clearer expression of Lloyd McCann's influence on his students ran be found 
than a short tribute which appeared in a Tucson newspaper shortly after his death. The 
editorial, written by a professor who knew him is entitled SOCIETY IS THE i'OOREH, 
I would like to share it with you Lferbclim because its language expresses so vividly Ihe 
essence of the life of Lloyd McCann. 

SOCIETY IS THE POORER 

A teacher's wealth is not money. \i is the lives he has in- 
fluenced. Last week one of Tucson’s richest citizens died. He 
was LJoyd McCann, professor of education at the University of 
/\rizona. 

His was the American success story, Born on a small Ne- 
braska farm, be worked his way through all levels of school, rc< 
ceiving hia doctorate at Colorado Stale College, lie was a pub- 
lic school teacher, then a superintendent of schools, and then a 
professor at v»?rious universities before joining the University of 
Arizona faculty in 1958. Meanwhile he had served with dis- 
tinction in combat during World War II. 

Dr. McCann achieved all sorts of educational honors. He 
was an o:iUtanding authority on school law, received many 
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financlaJ grants for his work in his field, and published numer 
ous books and articles on the subject. He was president of the 
National Organiaalion on Legal Problems of Education and a 
member of many educational crg:mi£alions. He became head 
of the department of educational administration at the Unive^ 
sity several years ago. 

Dr. McCann had two distinctive qualities that made hima 
great teacher. First, he was more than a professor of edi >*.tion. 
He was thoroughly versed in law, government, agriculture, an- 
thropology, and other intellectual fieMs. For example, he pub- 
lished a number of articles on purebred cattle and Great Plains 
history. McCann deplored today's extreme specialiradon and 
fragmentation of higher education. He was in the best sense a 
completely educated man, virtually a modem Renaissance 
man. He happened to leach educational law, but his interests 
encompassed the entire spectrum of knowledge. 

The other quality McCann had was his deep interest and 
faith in students. He was more than a good classroom teacher. 
He spent much of his time advising students on all levels, tak* 
ing particular interest in graduate students. He placed m my of 
them in positions throughout the country. Former students by 
the hundreds would return to Tucson to consult with him 
about moving to other positions. 

He was indeed rich. 



Dr. M. A. McChehey approached Dr McCann in November I960 with a request 
that iJoyd serve as edilor-in-chief of the project to revise NOLPEs first yearbook, 
LAW AND THE SCHOOL SUPERINTENDENT However, before this assignment 
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could be carried out, Lloyd's health became such that he could uot work on the pro- 
ject, although he was enthusiastic about it. In recognition of his signal contributionsto 
the field of educational law, and to this organization, the NOLPE Board of Directors 
unanimously directed that the volume, which will appear in 1970, be dedicated to the 
memory of the man who would have been its editor-in-chief had he lived to complete 
the work. Although that privilege was denied him, Uoyd's memory will live on in the 
project which he wholeheutedly supported, that of interpreting the law to beleaguered 
superintendents, who, like himself, expend their lives unselfishly »n the interest of their 
students. 
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TRIBUTE TO ROBERT L DRURY 
by 

Dr. Roger M, Shaw 
Professor of Educational Administration 
Kent State University 

You are in Drury Country. Seven months ago, to the day and almost to the very 
hour, Robert L. Drury was struck down by an apparent heart attack in this city, lie 
died with his boots on and riding the range as was his wont and duty. His host on that 
Saturday morning, coincidentally as it is our host at this convention, was John Carroll 
University. He died in the middle of a speech on some of the current concerns in Ohio 
school law. 

Dr. Robert Drury was legal counsel during.moet of the second half of the twen< 
tieth centry to the Ohio Education Association, and in the earlier days this was an ex* 
traordinery position. He was full-time, salaried, headquarterly officed and adviser in- 
directly and K)metirr.cs directly to almost 100,000 educational operatives >n Ohio. 

He regularly sat, omtciu curiae, at the elbows of altorneys who were represent- 
ing OEA members. When Bob Drury walked into Ohio courtrooiris during schoollaw 
ra5e8, there was a kind of hush, and the name, Drury, quickly and quietly opened 
doors to judges' chambers to the end that justice was done with expedition. Lesser 
legal lights, like some of us from Ohio in this room, could feel secure in the knowledge 
that, when we were reai.y stumped, Bob Drury could help us. 

He was a NOLPEan from its founding. I remember the occasion at Duke Univer- 
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sity when he became a charter member by passing a dollar to “Mother Madaline’ 
Remmlein over a decade and a half ago. Of his many services lo NOLPE, perhaps his 
greatest was his editorship of the first volume in NOLPE's “Legal Problems of Edu- 
cation^* series. It bore the title: The Lew and the Schoot Superintendent. Conlri* 
butors to that useful work, now out of print but about to be revised and updated by 
NOLPE* are seated in this room this noon. Coauthor of several other school-law works* 
his indisputable claim lo fame* however, is Drury Ohio Scir ol Guide, W. II. Ander- 
son Co. (1954* 1960* and 1966), -some 1000 pages of which 250 are textual* narrrative 
commentary on the body of school law in Ohio amply footnoted and bieannially 
pocket-pieced to the constitutional* slalutory* administrative, and case law which in 
authoritative documentation comprises the balance of the tome. I have been so san- 
ffuinr. about this book and its author as lo deem it almost comparable to another set of 
€ommentarie8-Biacksone*8, 

Robert Drury wouldn’t want us maudlin in these fleeting and few moments of 
tribute lo a great NOLPEan. In his own matter-of-fact spirit, therefore* 1 simply say 
that to us in Ohio he was a living legend before he died and that the seven months and 
three hours since hit untimely death have been* in many moments of mourning, a per- 
sonal and professional void. 
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TRIBUTE TO DR. NEWTON EDWARDS 
by 

Walter L. Hetzel 

Superintendent, 

Amee, Ioh e 

Big;hty yem ago at Carthage, North Carolina, a baby boy waa bom. Three 'weeks 
ago at Liberty, North Carolina, which is nea^’ Carthage, the man who achieved great- 
ness in school law and who came from that baby boy died as he was being taken to the 
hospital because of a heart attack. He was living with an older brother and sister a*, the 
time. He haa a son w^o U in govermenul work in Washington, D.C. 

This man, Newton Edwards, was great to us NOLPEans because he was the first 
to see the importance of school law, particularly as it relates to the courts. He very 
carefully researched the law» organised it, and wrote about it in his great book The 
Courts and the Public SchooU, Following ih:: eariy 1930 s and many yean thereafter 
tK« book was the standard text*x>ok in school law courses throu^out the United 
States. 1 studied it in a school law course at the Untversity of Iowa in 1934. Many of 
you, as either students or teachers, also used this hook or a later editi.>n of it. It was 
and is an extremely accurate snd wdl written book. 

Newton Edwards taught at the University of Chicago for approximately thirty 
years before retitement. Following bis retirement be taught at the University of Texas, 
University of South Carolina, and most recently during summer sessions at Duke Uni* 
ventty. 
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Newton Edwards was not only a scholar and a writer but a humble, kindly man 
with a keen sense of humor and who had the touch of the master teacher. He influ- 
enced many competent young people to make school law one of their specialties. This 
room is flUed with such people and the second generation of such people* Dr. Ed 
Bolmeier is an example of the first generation and Dr. Evelyn Fulbright of the second. 

Mjmy of you will remember the NOLPE meetiiigat Louisville where Dr. Newton 
Edwards was honored by being made a Colonel, was given the key to the city, and was 
made an honorary life member of NOLPE. You also remember the interesting, thought- 
ful address he gave to us at that time. It was filled with keen humor. 

1 can pay no higher tribute to Dr. Newton Edwards, nor illustrate it better, lhan 
by showing you a picture of him proudly standing between two of hU boys who are to 
receive special awards at our banquet tomorrow night. These two are Dr. Lee Garber 
and Dr. Ed Bolmeier. This picture was taken at a Duke University School Law Con- 
ference. Dr. Newton Edwards attended every Duke School Law Conference since the 
first, except the most recent one. He will sorely missed there In the future. How- 
ever, his influence will continue to be there, at future NOLPE conferences, in college 
classes where school law is taught, and out in the field where school law problems arise 
and must be solved. The school law seeda he |4anted will continue to flower. And as 
I say this 1 am reminded of Dr. Anne Flowers, a second generation protege of his. 
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THE IMPACT OF LEGAL AID PROGRAMS FOR THE POOR 
ON THE OPERATION OF PUBLIC SCHOOL DISTRICTS 
IN THE UNITED STATES 
by 

Gregory B. Taylor 

AUorney, Clevrlaml, Ohio 



The lltic of our subject for this afternoon U "The Impaet of i^gaJ Aid Proprams 
for the Poor on Ihc Operation of Public Schoo' D! tricts in the United Slates.' There 
are a number of different possibililiea one niight consider under lids topic. The best 
thing for me to do, since I have no way of knowing what your scheduled speaker 
would have covered, would be to go through a few topics. Members of the panel and 
some of the listeners will mention things that are of concern. Then we can enlarge 
upon these things in the scssic .1 that follows. 

When we speak of Legal Aid Progiams for the Poor, what w c really ought to bear 
in mind is that this whole field has been revolutionired in the last two or three years in 
this country because of the impact of the OEO War on Poverty. Under this program, 
commercing about four years ago under the Johnson administration, the so-called 
nei^borhood legal semcc programs were launched in all of our major cities, many of 
our smaller cities, and in some of our rural areas in an effort to provide legal service to 
the poor in an intensive way. The old privately funded legal aid societies were entirely 
unable to provide Intensive service, relying as they were on very linuted fund* and 
staff. 



Our situation here in Qevetand is as good an cxamfJe as any, and the one with 
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which I am most familiar. Just a few years ago we had only one Legal Aid Office 
located in the center of the city. This one office could serve a very limited clientele 
who had to find their way down to the center of the city, into an imposing building, 
and up to the office in order to get the assbtance they needed. Obviously in most cases 
the attorneys were unable to provide more than a very limited kind of legal service, in* 
volving very little intensive trial work or anything of that nature. 

With the onset of the Legal Service Program funded largely from the OEO we 
now have ten offices in Cleveland, located throughout the so called target poverty 
nei^ihor hoods. The offices are of the store front type which the clients can easily 
find and relate to on a basis of the neighborhood in which they live. The clients need 
not go through the ritual of going into the middle of the city which many such clients 
would rardy, if ever, do. This has obviously psychologically placed legal assistance 
directly within the reach of thousands and thousands of low income persons in our 
msjor cities in a way that it was never before possible. Furthermore, our enlarged staff, 
which now consists of approximately full time lawyers, enables us to handle a much 
larger case load, and obviously to handle it much better, In theo'-y, although not 
always in ]iractice, the staff lawyer can handle a case with the kind of attention that a 
private attorney would give hU client. 

The area that I happen to he in is a further indication of what has happened as a 
result of this federally funded legal service program. I specialise in a so-called area of 
*‘law reform''-a concentration on efforts to actually bring about basic changes in our 
legal system partly through utilisation of constitutional theories. The United Slates 
Constitution challenges certain private practices, for example, in the consumer* 
landlord field and perhaps even rnorc importantly, practices of our government and 
our public bodies. 

The adminHtration of public welfare is, perhaps, the best example, in which a 
tremendous amount of litigatiun has been going on over the last two or three years as a 
ruutl of these legal programs. As a result, officrs have been set up io spcdaliEC 

37 

: 42 , 



UPSURGE AND UPHEAVAL IN SCHOOL LAW 

in the handling of this kind of case and the bringing of test cases into Federal Court 
to challenge on constitutional and statutory grounds certain stale laws or regulations 
in the administration of public welfare. Other areas related to this are the areas of 
education and of health. There are othe** areas besides these, but these are the three 
that I thifik commend themselves to our attention most under the present legal service 
program. 

A number of interesting developments have taken place in the educational field; 
that is, the area of law affecting public school students and the administration of pub> 
lie education. This is an area that is very much in its infancy. We are just be^nning to 
have some ideas as to how to stir this thing up and create lots of problems for lots of 
people. There are i few precedents already on the books now which suggest the 
direction in which some of these efforts are taking us. I might put these under certain 
categories. Rights of public school pupils, is one of these areas. Another area is that of 
related educational services. What comes to mind is the effort that has been going on 
in many places today to bring about improvement or expansion of our National 
School Lunch Program. This is not specifically an educational problem, but it is cer- 
tainly related to the administration ot our schools. A third area is the equality of 
educational opportunity. Each of these three areas has enough going on in it that I 
think each deserves some consideration. Also enough has happened in these areas to 
suggest in what direction they may be going. 

Student righta is not a brand new idea. It is really a kind of a civil liberties area if 
you want to ibink of it that way. And, of course, it is a particulariy sensational area. 
It geU lota of newspaper publicity. When we think of student rights the average man in 
the street is likely to think of demonstrations and riots on college campuses. I didn't 
have anything particular in mind, althou^ here in the city of Geveland we worry 
about what kind of buttons people wear and whether they have mustaches. These par- 
ticular eases have been in court here in our community but they are not cases brou^t 
by legal service programs for the poor. However, there are related areas that do come 
under the category of legal service for the poor which are in the area of student rights 
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ind this is pvticuluiy true in the mitter of schools suspension and expulsion rules. 

One comes immediately to mind. You may be familiar with the Madeira case in 
New York Qty. It had to do with whether or not a school rule which provided for the 
transfer of a student from one school to another as a result of certain disciplinary in- 
fractions required a right to counsel for the student who was subjected to this kind of 
discipline. The question was whether or not the student could take lawyers to a sus- 
pension or discipliniry Iiearing to determine whether the student should be transfer- 
red to another school; did that student have a right to have attorneys present during 
that hearing process? In this particular case, the student did not have the right to have 
an attorney present because, although disciplinary, the hearing did not threaten the 
student with any loss of important ri^ts. Hie worst that could happen to him was to 
be transferred from School A to School B. 

Without dwelling at great length on that particular issue of Iaw» it is an illustra- 
tion of the kind of questions which in the student rights area are being pursued by 
some of our legal service programs. Is the receiving of an education an interest or a 
right of sufficient importance to call for the due process that we tend to associate 
with property rights or other kinds of civil rights? I think the question itself is some 
what rhetorical. In our society we are beginning to recognite what we have never 
recognised before— that the right to receive onc’i education without arbitrary govem- 
mental infringement or interference is a rig^t of subatantial proportions whkh comes 
under the kinds of protection that have tridionally been called due process, particular- 
ly under the fourteenth amendment to the United States Constitution which affects 
state action. As you know state Mtion means more than just what the state docs. It 
means whatever any public officer does, acting under color of law, whether it be a 
school board or the personnel of the school district. 



Another area of student rights problems which we hive in this community is the 
thorny mut of school district residence requirements. I think this area is going to 
receive continuing ittention in the courts. Our suburban school districts, as you are 
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well aware, are feeling very insecure these days about the spilling over of inner-city 
problems into their sanctified precincts. Some of our suburban communities that arc 
undergoing rrcial change seem to be very hard and fast about the way in which they 
enforce Ih^'ir residence rules for attendance of the school. Unless you are a bona fide 
resident of the community, you must pay tuition to attend the public schools or be 
excluded. 

Obviously the law of the different states very on iKis, In Ohio there is a statute 
that covers this matter, but it has not been construed to fit all the factual situations 
that may arise. By and large in this stale, we rely on opinions of the Attorney General 
of the Slate of Ohio for much of what goes for the law in area. However, our 
attorneys would like to get some cases into the courts, 

I have a particular case in mind, Ibe question what is I ona fide residence for 
schoed purposes? Let me give you a fact situation that happens to be in our office 
today. A girl was brought into juvenile court here in Cuyahoga County for being a 
runaway, for being delinquent, for running away from home. Before her case come to 
healing, the probation officer and Ihe attorney for the girt discussed the case and con- 
cluded that this child had a very unfavorable home situation n the inner-city area in 
the sense that the parental siluation was far from satisfactory^ She had a very respon- 
sible aunt and uicle, a married couple, living in one of our suburban communities. It 
was thought that the best thing possible for (his child would be lo live for a while with 
her aunt and uncle in hopes that the situation at home would either improve or some 
permanent anangeinent could be made (or this child. The child rndcJ up living with 
the aunt and uncle in a very favorable family situation and just several doors from the 
high school in that suburban community. Iftben the child attempted to enroll in this 
high c^^hool she discovered that she was not considered a resident of this community 
and therefore would be fenced to pay tuition. She is faced with a very difficult 
dilemma. The only way to avoid tuition is to go to the Khool in the neighborhood in 
which she lives, which is five or six miles from where she now lives. She has to lake 
three buses, requiring about an hours travel ejch way. She has to travel after dark in 
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the very dangerous parts of the city in order to get home from school. In the name of 
our Eanctified residence requirements, I submit, the child is being deprived of an edu- 
cation. However, I don't know what the courts will eventually say about cases like this* 

\jti us talk a little about the area of related educational services; in particular, 
the school lunch pr^am. A couple of years ago one of our law reform projects 
located in New York City became interested in this area as an overall attack on the 
problem of hunger in the United States. There are a number of government funded 
programs for combating hunger. The most wide spread is the Federal Food Stamp 
Program by which the Department ol Agriculture makes it possible by grants to the 
State for persons on welfare and others of very low income to stretch the buying 
power of their dollars for food. Other programs are Food Commodity Distribution 
Programs which some of our rural people Hnd very important just to keep body and 
Boul together. A third is the meal program in our schools, both lunch program and 
breakfast. 

Unfortunately, these programs Lke most federal programs for the poor have 
been a great disappointment to those on the rec<*lring end. They may look good on 
paper but b> and large they suffer from gross inadequacy. Nfany legal analysts feel 
that the inadequccy really goes to a violation of the federal intent and the require- 
ments for the administration of the programs. The case I have in mind is a problem in 
Qeveland. 

Qevdand is not typical. There is nothing about the Board of Education of Qevc- 
land or the County Welfare Department here that should set them apart as bad 
exam^des particularly. Qeveland suffers from the same problems that all of our metro- 
poliUn areas do, either a lack of funds or an unwillingness to devote funds to the 
needs of poor people. So one gets into j “buck passing” situation where the city says 
it is the county’s problem and the county says it is the School Board’s problem and 
the School Board says it is somebody eke s problem. Nothing or very Ullle gets done 
about it. 
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We do have a school lunch program in Ihe city of Cleveland, but unfortunately 
up until now only a very small percentage of our elementary schools offered the pro* 
gram. Although the program's original intention was to Lake care of the needs of poor 
children wherever situated, the practical implementation has been extremely minima), 
particularly on the elementary school level. 

There is also the problem of sligmatiung those children who do have access to 
the program. In some parts of the country children are made to use a separate lunch 
room or to eat at a separate dme or to pcr{:^m certain kinds of work in return for 
their lunch in such a way that obviously sets them apart. In Cleveland the recipients of 
these lunches are required to use an identificatiem card when most of their peers use 
cash. Practices of this kind stigmatise. 

There are lest cases in some cities raising the issues before the courts as to the 
legal requirements for the administration of these possible deprivation of 

constitutional protection, or violation of statutory requirements. As you can see this 
gets into some very complex issues of law and administrative agency regulations. The 
deeper you get into these problems, the more complex they seem. 

The third area and maybe in the long run the most important area in which legal 
challenges are being brought and which affect the operation of our schools is the area 
of equal educational opportunity. We have just seen the top of an iceberg. You are 
aware the U. S. Supreme Court said that racial segregation is inherently unequal. Thb 
matter came to a head just within the last few weeks witit the Supreme Court's order 
to school districts in the Stale of Missisfiippi to dese^tgate. Now our legal service pro* 
P'ams are not specifically concerned about rtcU] problems as such. You m»^l think 
that would be one of our chief issues, but by and large the popidalions with whom we 
deal are not involved in rsdal aegrtgalion, at least not in the Qevelaiid area. But the 
problem of educational quality and equably leavmg aside race is very much with ua. 

Rrsl what k the legal definition of a quality education T Secondly, what are the 
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conBtitutional requirements of providing eqiuJ opportunity for all children to receive 
a public education? These two qucbi; ms are going to be in the courts and are going to 
produce 1 am sure, eventually revolutionary results in the administration of public 
education. 

Two or three suits have at least begun to raise some questions if not give the 
answers. Many of you probably know about the case of Hobson v. Hansen in the Dis* 
tricl of Columbia. This was a follow-up suit to fully implement the requirements of 
the Supreme Court decision in 1954 for complete desegregation of the public schools. 
Hie court, looking realistically at the utuation in Washington, D. C., could see that 
nothing very practical in the way of desegregation is going to be accomplished any 
more within the District of Columbia. The school population in the District of Colum* 
bia is approximately ninetyUiree percent black at present. 

However, the court hiKl a lot of interesting things to say about what equality 
ou^t to be required vrithin a school district. It threw out the notion of a token con* 
cept of equality and suggested that If you can*t produce basic racial inte^ation within 
the District of Columbia, you must see that all school children receive a meaningful 
equal education. Education must be equal in terms of such things as how much money 
k spent per pupil in the schools, what kind of facilities each school has, and the 
teachers* salaries. Hie court was also very hard on the track system as administered in 
the Dktrict of Columbia. Lota of very thorny and difficult and revolutionary legal 
theories came out of that case. 

Whether they will be applied widely in other Khool districts we have yet to see. 
We mig^t as well face the fact that the drift of judicial opinion and the law in this 
area is to require more and more rigorous notions of basic equality within a school 
dUtrict in every possible facet of the educational process. 

The educational process k considered more broadly In the case that was filed in 
the Federal Courts Iasi year in the State of Illinok, McOinnk v. Shapiro. This case 
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raised ihe question of whether school financing schemes deny equal opportunity to 
those students who are located in districts where a relatively small amount is spent 
per pupil on the educational process. The theory of ihe case is that education is essen- 
tially a state, rather than a local function. There is good constitutional basis for that 
principle throughout the United States. In Ohio our public educational system is set 
up under the Slate Constitution and is the responsibility of the State Legislature, not 
the local school district. The local school district is just a convenient way of delegating 
the authority of the State. The theory of the McGinnis case was that since the State 
Government is responsible for public education throughout the state, it must account 
for the fact that only $400 per pupil U spent in some parts and over $1,000 per pupil 
is spent in other parts. Isn't that difference an obvious denial of equal educational 
opportunity on the part of the state? This is probably a sound theory, but it just 
didn't win in that particular case. Surely it s obvious that $1,000 compared to $400 L 
a gross inequality, but what are you going to do about it, short of having the State 
lake over the whole process and have direct taxing and funding by the State rather 
than by the local school district? It seemed to the Court that that scheme was imprac* 
deal. The Court was also not entirely convinced that absolute cash equality was re- 
quired by the Constitution. I think the Court suspected that maybe equal <!ducational 
opportunity U a more profound issue than just how much money is spent per pupil. I 
am sure the Court is right on that. Anyway that case never got anywhere and the 
denial of the suit was affirmed by the U. S. Supreme Court and that U the end of that 
case. 



However, there arc others waiting in the wings. They wiD be more sopMsticated 
suits based on some of the same principles. As long as the State is responsible for edu- 
cating all pupils then the obvious inequalities must be remedied one way or another. I 
suspect we arc going to get some courts doing something about it in the months, or at 
least the years ahead. 

One other area of fatigation that has really gotten nowhere and may also have 
some Implications is the litigation that arose over the Ocean Hill-Brownsville fracus in 
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New York City. This is the area of community control and school decentralization. A 
suit was brought there on behalf of the Ocean Hill-Brownsville group against the Slate 
of New York and the School District It was argued that there was a positive duty to 
decentralize the schools and provide for community control because that was the only 
way one could get educational opportunity for slum children. It was a denial of equal 
protection not to have decentralized and community controlled schools. The court 
rejected that principle but it gives you tome notion of the kinds of theories and argu- 
ments that are now being pressed on the courts. 
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THE IMPACT OF LEGAL AID PROGRAMS 
FOR THE POOR ON THE OPERATION OF PUBLIC 
SCHOOL DISTRICTS IN THE UNITED STATES 
by 

Thomas A, Shannon 

Schcxjis Attorney, San Diego Unified School District 
and 

Legal Counsel, California Association cf School Adminbt'’ators 

In August, 1964, the Economic Opportunity Act became law in the United 
States. It included, among other provisions, a section establishing the “communily- 
aclion-program” approach to dealing with the problems of poverty. This approach was 
characterised by ftn all-out itUck in the local community against poverty. The law 
contemplated that all of the re^urecs of the local community were to be brought to 
bear to help eradicate the pbght of the poor. The gencrabhip of ihb part of the “war 
on poverty” was to be shared by poor persons who also were supposed to be involved 
in the actual carry’ing out of the projects. Under the law, the “community Klion pro- 
gram’* projects were financed mainly by federal funds administered by the newly 
created United Stales Office of Economic Opportunity. 

One of these “community action programs” slated to receive substantial federal 
funding as part of the frontal ft«auU on poverty in our nation was the legal services 
program. The ruleft for the esUblisKmenl of the “community Ktion program” of legal 
services were clearly set forth in a talk by Theodore M. Berry, Director of the Com- 
munity Action Program of the Office of Economic Opportunity to a meeting in Wash- 
ington, D.C. in June, 1965, of 500 lawyers and other persons involved in legal aid 
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work throughout the country.^ This meeting hao hecii called hy the Attorney General 
of the United Slates snd the Director of the Office of Economic Opportunity to dis- 
cuss the role of the lawyer in the implementation of the Economic Opportunity Act. 
The rules for “community action program” legal services were: 

1. The poor should receive legal services equivalent to 
that received jy persons who can afford to pay lawyer’s fees; 

2. Legal representation of the poor should be aggressive 
and dedicated in nature; 

3. The legal services propaiti should be as independent 
of outside influence as possible; 

4. The legal services program should be willing ?nd free 
to handle the most controversial cases; 

5. The legal services program should be broadly repre- 
sentative of the community and the groups to be served 
should be partners In the control and operation of (he pro- 
gram. 

Within the frame woii of these rules, Mr. Berry said that the “community action 
program” legal services program should provide a full range of service. He specifically 
identified: 
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. . .government abuses whether they involve welfare, 
the »choot iytttm or public housing.^ (emphasis added) 

as an intepal part of the “full range of services” to be offered by Office of Economic 
Opportunity financed lawyering. It is to the tecond part of that triumvirate which this 
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paper is addre^d. 

The federally funded legal services program operated under the Ek:onomic Op- 
portunity Act has been in existence just over five years. The question which arisen is: 
ttTiat has been the impact of these legal aid programs for the poor on the operation of 
public school districts in the United States? To answer that question adequately it is 
necessary to look briefly at the history of the legal aid program for indigent persons in 
the United States. Since the question is framed, as a practical matter, exclusively in 
terms of the civil law, we will not concern ourselves with attempts to provide legal de* 
fense for the poor in criminal law matters. 

Legal aid programs providing legal counsel and representation in civil matters for 
persons who were financially unable to retain an attorney have a long, rich history in 
the United States. Characteristically, it was a charitable senices activity wholly funded 
by contributions from the local community. Typically, the local orginized bar, and 
wives of local lawyers, provided the leadership in money'raising efforts to finance the 
legal aid program. The local bar also provided a resen oir of public spirited lawyers 
who would accept indigent clients on a volunteer, no-fee basis. These lawyers usually 
were the younger members of the bar who not only had more lime because of their 
relatively small practice in their early years to devote to legal aid referral clients but 
also because they were eager to develop the broadest possible experience in the general 
practice of law. 

I>egal aid funds and the time of volunteer allorneys were very limited. These two 
factors, in combination with the prevailing view that legal aid societies generally 
limit their legal assistance offerings to persons who had legal problems which could be 
solved at the trial court level, severely restricted the nature of the lawyers’ caseloads in 
legal aid societies. Some areas of the civil law, such as matrimonial cases, were entirely 
excluded from legal aid programs urdess there were compcllirxg reasons, such as the 
danger of injury to a wife who could not gel a restraining order to keep a derelict hus- 
band away, to change the general policy. 
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Moreover, a dominant factor in the establishment of policy governing legal aid 
programs was the local bar, which usually was conservative in nature and, therefore, 
exceedingly loathe to visualize the legal aid program as anything more than a defensive 
legal charity. That is, legal aid was structured to provide immediate legal solutions for 
worthy persons caught up in identifiable legal snares. Since it is improper for a lawj^er 
to advertise, the legal aid program was not well known among the poor, w ho were the 
very persons it was supposed to assist. And, finally, the definition of the level of poV' 
erty a prospective client must have sunk in order to qualify for legal aid was very low. 

The picture that emerges of the typical legal aid program for the poor in the 
larger cities of the United Slates prior to 1964 is a small law office staffed by one or 
just a few lawyers who practiced under severe limitations in the freedom of choosing 
clients and in the methods of representing them before administrative or legislative 
bodies and at the appellate court level. The Economic Opportunity Act of 1964 
changed the picture drastically by pumping millions upon millions of dollars into free 
legal aid services for the poor and requiring that at least a portion of that money be 
spent on “law reform” ac tin lies. 

Legal aid societies throughout the United States were placed in a dilemma in 
1964 by the Economic Opportunity Act. If they applied for federal funds as a com- 
munity action program to combat poverty by providing legal services to the poor, they 
had to change their philosophies and methods of operation drastically. That is, if their 
applications for federal funding under the Ecormmic Opportunity Act were to be 
approved, they must take action to involve the poor on their boards of directors, agree 
to aggressively represent the poor in even the most controversial cases, employ poor 
people wherever possible, act more independently of * outside innuenecs,” establish a 
more liberalized definition of what constitutes “poverty” in order to qualify for free 
legal aid, and do a much better job of acquainting the poor with the free legal aid ser* 
rices available under the legal aid program. In return for assurances Ihil these con* 
dib'ons would he salisHH, a legal aid societ)' could profoundly expand its progrim of 
legal assistance to Die poor. The alternative to the acceplince of these conditions by 
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the established legal aid societie6 was the creation of a new organization in the local 
community designed to provide free legal services as a “community action program'* 
component under the Economic Opportunity Act. 

Communities differed in their responses to the carrot of federal funds held be- 
fore them by the Economic Opportunity Act of 196*1. In some cities, the legal aid 
society became the “community action program" legal aid project, in other cities the 
legal aid societies refused to alter their historic policies and new agencies were bom to 
carry out the “community action program" legal services, and in yet other cities, legal 
aid societies shared “community action program" funds under the Economic Oppor- 
tunity Act of 1964 with newly created legal service agencies. 

Regardless of whether the legal services funded by the Economic Opportunity 
Act of 1964 are provided at the local level by old4ine, established legal aid societies or 
by newly created agencies, a significant part of their program is “law reform.'* 

Under the “community action program" approach of the Economic Oppor- 
tunity Act of 1964, for legal aid to the poor, the term “law reform" means that, in 
addition to handling the usual types of legal problems, the legal aid society also should 
carefully select for spedal treatment those unusual cases whkh, if resolved in favor of 
the legal aid client, could have a signifkanl impact on the lives of the poor. These 
“unusual" cases should have community-wide significance, and would include: 

. » 4 uch matters as lest case litigation, the reforming 
of administrative agency practices, the development of eco- 
nomic programs, or the representation of groups (of poor 
people)."^ 

That *1aw reform is the thing" under the Economic Opportunity Act of 1964 is 
illustrated in the conditkming of EOA federal fund grants to legal aid agencies on the 
development by such agencies of a definite plan whkh: 
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. . should include a list of the issues lhat the program 
feels have taw reform significance, and indication of the rela^ 
tivc importance of each of these issues, the intended strategy 
for handling each of these issues, and the priority- to be set 
between the handling of these iseucs and the handling of 
divorce and other routine cases. A checklist should also be 
developed for the ease of the sUff so that they will immedi- 
ately rccognUe the Uw reform issues. Finally, the program 
must develop a plan for using volunteer lawyers to assist in 
law reform. . 

The object of "law reform" is to remake the law in such a way lhat the civil and 
human rights of poor people are given a full and fair consideration and to prevent the 
law from being a tool of oppresrion and thwarting the socially dcsireable aspirations of 
poor people to share more fully in the material rewards of personal industry and 
productivity. It is a commonly known fact that seeking education is the single most 
important endeavor for poor people who are attempting to better themselves. It is 
perhaps belabonr^ the point to stale that education is of significant "community- 
wide significance to the poor. Since the poor people of today depend primarily on 
the public kChools for their education, and the public schools are administered under 
•late laws and local school board rules and regulations, it is hardly surprising that the 
local public school would be a natural target for *1aw reform." 

To determine the extent to whKh *1aw reform" by federally financed legal aid 
agencies has affected the operation of local public schools, ] wrote to the directors of 
more than eighty legal aid entities ihrou^ul the United Sutes last August asking 
them about their interaction with the local public schools of their communities. Over 
fifty responses were received. In a rigniCcanl number of cases, there Sad been consid- 
erable dealing with the local public schools on the pari of legal aid entities in our 
nation. TTie areas in which local publrc schools and legal aid agencies deal I with each 
other may be dirided into at least nine separate areas: 
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1. sludcnl discipline; 

2. use of federal funds by local public schools; 

3. school bus transportation; 

4. racial integration of pupils; 

5. school district organi^ation and management; 

6. school tuition; 

7. application of the “one-man, one vote” principle; 

B. state aid to local public schools; 

9. educational activities about the law. 

Let us consider some representative exainples of cases under each one of these 
categories; 



\ 

STUDENT DISCIPLINE 
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Probably the most numerous interchanges between the local public schools and 
legal aid agencies involve the discipline of pupils. School administrators and teachers 
are very concerned about their capacity to control discipline in the schools. They Wcw 
themselves generally as sound people who are specially equipped by professional train- 
ing and specially licensed by Sute law to mete out punishment to errant pupils as their 
discretion tells them is appropria^* to maintain control over the situation. They look 
upon themselves as “second parents” of pupils and believe that to be successful they 
need the widest possible flexibility in dealing with their pupils who may be discipli* 
plinary pr<d>lcrns. They tend to view any attempts either to limit their exercise of 
reasonable discretion in punishing pupils or to formalirc their approach to the iiisbe* 
having pupil through the application of a judicial concept like “due process” as efforts 
wWch frustrate them in maint^ning good order and diKipline in the schools. As valid 
as this viewpoint may be, the fact l§ that the law is changing. And this change is work- 
ing to erode the power of school administrators and teachers over their young 
charges.^ This fact has not gone unnoticed by legal aid lawyers who, in the spirit of 
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“law rcfonn” are cotilinually aUeiiipling lo expand the rights which the law would 
recognize that children have with the resultant narrowing of authority of school 
people. An example of this kind of case is 4ndcTJOrt i’. Independent School District 
So. 281. This matter was recently considered hy the Ren tu pin County, Minnesota, 
District Court as a result of a lawsuit filed hy the Minneapolis Legal Aid Society. 

In that case, the plaintiff was a sixteen year old high school student who was 
suspended from school on January 10, 1969, for allegedly fiaving committed the 
“offense of smoking.” In the comjdaint for injuctive relief, the attorneys for the 
Minneapolis Legal Aid Society claimed that (1) their client hc,d a right to a hearing on 
his suspension under the due proc ess clause of the hourteenth Anieiidmciit to tlic li.S. 
Constitution, (2) the “no smoking” rule was only .'Sporadically enforced by school 
authorities and that the selective enforcement of the rule against young Anderson was 
a denial of the equal protection of laws, (3) the punishment meted out to young 
Anderson was “grossJy^ disproportionate to the offense,” (4) a school district i.s pre- 
cluded from issuing regulations that would deny the statutorily guaranteed right to a 
free public education for trifling offenses,” and, (5) effectively, the only valid test for 
the, adoption and enforcement of a rule regulating pupil conduct is cla.ss disruption oi 
undermining of discipline in the schools. The District Court ordered that young 
Anderson he reinstated and the school district has appealed the decision. 



In New York City, in v. Board of Education^^ the “Community Action 

for I^gal Services, Inc.,” brought a lawsuit in the U. S. District Court for the Eastern 
District of New York in 1969 which resulted in tlie ^ein^tatcmcnt in school of a large 
number of suspended students. And in San Francisco in Detcinher, 1967, a federally 
funded legal aid agency represented a pupil who had been suspended from school as a 
result of having been arrested oti .‘'Uspicion of throwing a fire bomb in a school ball* 
way. The pupil claimed he should have had a hearing before bis suspension from 
school. The California Supreme Court denied a petition for a hearing and the school 
district’s action of suspension was allowed to stand. ^ The question of whether or not a 
student who is the subject of di.^ciplinary proceedings in a public school U entitled to a 
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hearing probably ia riot si^ttlcd to the satisfaction of all lawyers in California. The 
“Alameda County Legal Aid Sodely" filed suit in Januai 7 , 1969, to require the Oak- 
land city public schools to hold “proceedurally adequate hearings” in pupil dis-:ipli- 
nary cases. 

Nolwith.-laiuling llie aelual liligalion which occurs in tlic i*rca of pupil discipline, 
most of the efforts of legal aid agencies in dealing with school autViorilies in pupil 
discipline matters involve oul-of-court negotiations with school officials or appear- 
ances al suspension hearings. It is the unusual case that goes into Court. Probably, 
every legal aid agency in the nation has had such informal dealings with local public 
school officials, ranging from “excessive suspensions,” which, when such practice: 

. . .has been called lo the attention of school autho- 

rt 

rilies, it has been lerroinalcd immediately. 

lo school authorities in a poverty area junior high school with a high pupil dropn^ul 
rale: 



. , .going overboard in their disciplinary measures.^ 

It is indeed a new era when school children who are the subject o^ disciplinar)' 
action in a school become represented by altomeys- Part of the reason was eloquently 
expressed in firown v. Boord of Education^ S47 D. S. AB3 (1054) at p. 493: 

Today, education « perhaps the roost important 
function of slate and local governments. . .It U the very 
foundation of good eiliaenship. Today, it U the principal 
instrument in awakening the child to cultural values in pre* 
paring him for later professional training and in helping him 
to adjust normally lo his enviomment. In ihc^ days it is 
doubtful that any rhiM may rea.'^onably be expected to 
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succeed in life if he is denied ihc opportunity of an education. 

But the other part of that reason is attributable in great measure to the ex- 
panded cervices of federally financed legal aid services to the poor. 



II. 

USE OF FEDERAL FUNDS BY LOCAL 
PUBLIC SCHOOLS 

The U. S. Government has provided millions of dollars in federal aid to local 
school districts to pay for the special educational needs of children from poverty 
families. Title 1 of the Elementary and Secondary Education Act of 1965 specifically 
recognizes the special educational needs of children of low income families and pro- 
vides money: 



... to expand and improve their educational programs 
by various means . . . which contribute particularly to meeting 
the special educational needs of educationally deprived child- 
ren.'O 

Specific guidelines are established to assist local schools In determing who the pooi* 
people are who are entitled to educational assistance under tl>c law. These guidelines 
arc somewhat subjective, however, and their application in local school districts is com- 
plicated by neighborhood groupings and census tract daU. The Alaska Legal Sen ices 
Corporation” in Anchorage* convinced that: 

many school districts throughout the country have 
abused the Title 1 (Elementary and Secondary Exiucation Act 
of 1965) program due to their desire to employ the funds to 
offset local expenses rather than fight the adverse educat- 
ional effects of poverty.^ ^ 



55 

60 



UPSURGE AND UPHEAVAL IN SCHOOL LAW 

helped induce the local school district to change its plans for the expenditures of such 
funds in a “substantial" 

In St. Paul, MinruscUa, the “Legal Assistance of Ramsey County, Inc.,” assigned 
one of its staff attorneys to work with school districts in Ramsey County: 

... to implement a free hot lunch program^ 

under the federally financed school lunch program. One of the principal efforts of 
this legal aid attorney w as: 

. . . working out procedures (with school district person* 
nel) to insure that the students participating in the program 
would not be treated differently than the students who were 
able to purchase hot lunches 

Two lawsuits in the area of pupil lunches under federal legislation, one against 
the Kansas City, Kansas, School District No. and the other against the Detroit, 
Michigan, city school district were recently filed by Ronald F. Pollack, Staff Attorney 
of the “Center on Social Welfare Policy and Law," New York, New York.^'^ These 
lawsuits, filed in the federal courts, sought declaratory and injuclive relief to enable 
“needy school children”: 

... to rctcivc their school lunch entitlcnienls in confor- 
mity with PVdrral conslilulional, statutory, and regulatory 
law. 

F.ssenti{.IIy, the complaints filed in both casea allege that poor children who arc 
pupils of the dcfcndcnl school districts are entitled to free lunches under the federal 
lunch progiam w‘ithout having to work for them as a student cafcicria worker and 
regardless of whether or not they live in a minimally defined target area of poverty. 
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The “frt’c lunch’’ lawsuit also is being contemplated by the “Law Reform Unit' 
Legal Services Progrann" of Ballinnoie, Maryland/'^ The “Atlanta Legal Aid Society, 
Inc./’ fulfilled a watchdog function on its two local school districts (Atlanta and 
Fulton Counties) concerning their implementation of the federal school lunch program 
and: 

. . . concluded, fortunately, that both school districts’ 
plans do N,oraply with federal pcoblen^s/^ 

Instead of going to court, the “Economic Opportunity Legal Services Progiam, Ine.,” 
of Miami, Florida, appeared before the Dade County school board on several occa- 
sions. As a result of efforts by the legal aid attorneys, the “Dade County Board of 
Public Instruction” took two significant actions: 

1. the application form was simplified to eliminate irrele- 
van t and embarrasing questions, and 

2. qualifications for the program and objeclhe >tanrlard- 
of administration were made uniform on a countywidc 
basis. 

Not content with this, the legal aid attorneys are pressing the “lh>jrd of Public In- 
struction” to strengthen it^ procedures for administering the federal free limrK ]>ro* 
gram to insure that all children qualified to receive pro am beiuTils actually leceive 
them. 



The theory' underlying the school lunch lawsuits is not only that ^roor children 
have a legal right to such lunches but that proper nutrition is indispensable to the 
successful learning process. The legal aid agencies, on behalf of their pov^'rty clients 
are striving for acceptance by local public officials of responsibility for insuring that, 
at least while the children are at school, o// children receive the benefit of a good diet. 
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III. 

SCHOOL BUS TRANSPORTATION 

In an inleresling case involving school bus Iranspoiiation ofindian pupils whose 
parents could qualify for legal aid from ihe San Diego County I^egal Aid Society, Inc., 
C>alifornia, the legal aid society filed a legal action against a county school district.^® 
The purpose of the lawsuit was to require the KMomlido, California, Union High 
School District to provide school hus service between the Rincon Indian Reservation 
and the l« al high school. The legal theory was that failure to provide school bus trans^ 
portation deprived the Rincon Indian children from receiving equal opportunity in cd< 
ucation. The school district subsequently made provision of transporting the Rincon 
Indian children between the reservation and the high school and the lawsuit never 
pursued. 

The *T>egaj Assistant of Ramsey County, Inc.,” is now considering a lawsuit: 

. . . which would involve the denial to students livingin 
St. Paul of any form of free public transportation which is 

/At 

available to out-oUslate students.^®® 

The subject of transporting children tu and from school is certainly a matter of 
considerable significance to the community. Therefore, It qualifies easily as an inno- 
vative ”law reform” activity of a legal aid society which affects the local public schools. 

IV. 

RACIAL integration OF PUPILS 

A lawsuit seeking to establish racial balance among the pupils of an elementary 
school in the Richmond, California, public school district was filed on October 16, 
19C9, by the ‘‘Contra Cx)sU Sefvi ^ Foundation. Three of the five school 
l>oard members of the Richmond public school db«trict voted not to answer the 
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(onifilaitit. The Irial court then ucccplcj all the allr^ations in Uio Ir^af ai<l soii* ly\s 
complaint as true ami: 

. . . ordered the school board to desegre^^atc the school 
that is the subject of this action and lo adopt a proposed plan 
of desegregation which was to be filed with the Court within 
thirty (30) days. . 

Thus, a Jega* aid society was the attorney in a legal action which produced the first 
judical order requiring a local public school district in California to develop and im- 
plement a pupil racial desegregation plan. However, it should be noted that the pupil 
desegregation plan was later changed from its origianal format and such change was 
approved by the Contra Costa County Superior Court. Without hesitation, the “Contra 
Costa I^gaJ Services Foundation'’ promptly filed a petition for writ of mandate against 
the Superior Court in the California Supreme Court. That action was filed in August, 
1969, and is now pending.^^ 

In an imaginative twist to school pupil racial litigation, the “Legal Aid Society of 
Albuquerque,'’ New Mexico, filed a law.'fuit again.^t ihr New' Mexico Stair Ijoard of 
Ldiicalion and the Alhuqucr<jue Board of Kdneation recently on behalf of Mexieari- 

A 2? 

American poor people. This federal court action socks a mandatory injuction direct- 
ing the New Mexico public schools: 

. . * to provide instruction in Spanbh history, language 
and culture on a basis of equality with American hbtory', 
language (En^ish) and culturc.^^ 

Additionally, (he suit also sccLs relief from alleged discriminatory practic es, including 
* ability grouping" oi pupils by tests which are no! dcsigrjcd for Mexican 'American 
children, rules improperly inhihitmg freedom of speech and the right of assembly of 
Mcxican'Atncrican children and stationing police and other law enforcement officials 
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in Iarg(! numbers in and around public schools where Mexican-American cliildren are 
enrolled. 

Thus, ihc legal aid agencies now qualify as contenders in sensitive areas cf “law 
reforn'i” with old-linc law reformers such as the “Nation^! Association for the Ad- 
vaneeiiienl of Colored People’ and the "American Civil Liberties Union.” The big dif- 
ference, of course, is that federal funds finance the legal aid agencies. 

V. 

I SCHOOL DISTRICT ORGANIZATION 

I AND MANAGEMENT 

I 
! 

9 1 

In his letter of August 13, 1969,^ ^ in resj^>onsc to my letter of August !, 1969, 
inquiring about his legal aid agency’s interaction with local public schools, John De- 
Wilt (Gregory, Counsel of the "Community Action for I.egal Seniees, Inc.,” of New 
York City, declared: 

During the (reeenl) school strike (in New York City), which 
lasted several weeks, many of our (legal aid neighborhood) 
offices acted as counsel to community groups which sought to 
re-open their schools. Several injunctive actions were brought 
in state court to prevent striking officials from interfering 
with those teachers who wanted to return to sthool. A similar 
federal action was also brought, Rodri^uei r. Skear^ 293 F. 

Supp. 1013 (S.D.N.Y. i960) . . . (The strike ended before 
most of the cases were decided.) 1 should add that in several 
communities our offices continue to act as counsel to neigh- 
borhood parent associations. 

In an attempt to foster our clients’ interest in community con- 
trol of schools we recently cooperated in litigation challenging 
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the estab!isliment of a new centralized Board of Education 

for the City. (Oliver ir. Board of Education, F, Supp. 

(S,D,N.Y., 1969), . . . Finally, you may be interested in 

McMillan i?. Board of £ducafton, F. Supp. 

(S.D.N.Y., 1969) a federal case in which we seek adequate 
schooling for brain injured children who cannot afford private 
schools. 

In another case filed by a legal aid society >vhicfi touches on a vital neivc in the 
management of the public schools, the “Legal Aid Society of AJamenda Coiinty’^sucd 
the Oakland, California, City Board of Education in an effort to prevent the Board 
from hiring a certain person as Superintendent of Schools. The complaint claimed 
that the school board failed to comply with the procedures it had set up itself for the 
selection of the new Superintendent and that the school board had failed to keep the 
public informed of its deliberations concerning the selection of the new Superiritcn- 
deni. The lawsuit, however, was aborted when the new* Supcrinlendent-disignatc who 
had been the center of this legal storm withdrew himself as a candidate for the super- 
intendency.^'' 

These cases reveal the unsettled nature of virtually every aspect of public school 
organization which touches upon the control of local public education. A nationwide 
contest for control of the public M'hmds i^ underway - and the legal aid agenetes have 
aligned themselves on the side of the poor parent of the (K)or child in the poor com- 
munity. 



VI. 

SCHOOl TUITION 

In a unique contact with the local public schools, Ray A. Shaffor, General Coun- 
sel ^f the ‘Indianapolis l>egal Aid Society, Inc,,'’ said in a letter dated August 25, 
1969: 
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Our perhaps exclusive, activilies in ihis area is in situ- 

ations where a child of school age is living with someone other 
than his natural parents. In such cases the school authorities 
require that the person with whom the child lives pay tuition 
for the child’s attendance in school unless they ha/e been 
appointed hy a court the legal guardian of the child. In a pro- 
per case our office assists in this guardianship proceeding. A 
real hardship exists in a situation where the child’s parents are 
living in the same city but in a different school district from 
the one in which the child lives. In many caseh the natiu'al 
parents cannot care for the child and places him with a- friend 
or relative usually for economic reasons. In such a situation 
Indiana law will not permit a guardian of the child. In such 
cases the child must return to his natural parents or someone 
has to pay tuition. 

Ihis activity is in the vein of classic legal aid assistance. Effectively, it assists a 
p<H)r per^ioi to hecome the legal guardian of a child to avoid payment of tuition for 
the child t(' a* lend sclioul. It nicely illustrates the trad]tional legal aid society approach 
whiclj is highly pragmatic and effective from the viewpoint of the individual client. On 
the other hand, the “law reform” approach would bo to earnestly sock through, exhaus- 
tive legal rcsoareh a basis for a legal challenge to the Indiana school tiiition statute and, 
mice found, to vigoroii^K press a test case attaeking the .<-tatutcV validity. 

VII. 

APPLICATION OF THE "ONE MAN, 

ONE-VOTE" RULE TO SCHOOL 
BOND ELECTIONS 

Tfie (^institutions of some .'States n^juirc more than a siinph* majority * 

vote at a school district election to approve the issuance of school bonds. In Cahfoniia, 
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the tUle conslitiitional requirement isG6 2/3% “YES” vole of the voters actually vot- 
ing. The “Legal Aid Society of San Diego County, Inc.,” is in the process oi bringing a 
IsKsu.'t to force a change in the 66 2/3% requirement to a simple majority^ of the 
voters voting. This lawsuit does not represent the “breaking of new ground.” In fact, it 
is a carix>n copy of lawsuit^ filed elsewhere which have had the common aim of per- 
mitting school districts and other local government entities to issue bonds upon major- 
ity vote of those voting, rather than stacking the voting deck in such a way that one 
“NO” vote ^'quivalent to two “YES” votes,^^ The San Diego lawsuit attempt to 
obtain legal aj proval of a $35,000,000 school bond bsue to rehabiliUte schools built 
before 1033 that are graded “unsafe” in their capacity to withstand earthquakes which 
“failed” to pass bee ;use it only received 52%, rather than the required 66 2/3%, of the 
popular vote at an election held November 4, 1969. 

VIII. 

STATE AID TO LOCAL 
PUBLIC SCHOOLS 

In the fall of 1968, the “Western Ccnti.. on Law and Poverty ” operating out of 
the University of Southern California and funded principally by ihc Office of 
Economic Opportunity, brought suit in the Los Angeles Superior Court to force the 
State of California to provide for a substantially equal allocation of “resources” per 
student to all the public school districts of the sUte.'^^ This lawsuit does not seek 
equal statewide apportionment of tax money, because it recognizes lhat more money 
must be spent in some urban areas than in suburban or rural areas. The lawsuit would 
not penalize rich school districts, rather its objective is to insure that the educational 
prugram offered in the poorer areas is comparaWe to that available to youngsters in 
the more affluent areas. 

In St. Paul, Minnesota, the “Legal Assistant of Ramsey County, Inc., “is con* 
sidering litigation which:' 
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. . . would tcsi the distribution formula of educational 
aids under which iniier-city schools do not receive benefits 
comparable to schools in tlie more affluent areas,^^ 

The legal aid agencies represent only one of the many organizations active in the 
school finance position. A major difference between the legal aid agencies and the 
other gre ps, however, is that the legal aid agency, as an organization has no official 
position on school financc--but it docs have clients it represents who have strong inter- 
ests in quality public education for the poor. 

IX. 

EDUCATIONAL ACTIVITIES 
ABOUT THE LAW 

Sargent Shriver, then Director of the Office of Economic Opportunity, said in 
196.'> during the embry o stages of the federally financed legal services program: 

. . . The (legal assistance) programs we wish to finance 
should be desigi^ed locally, by local people, to respond to local 
needs. This insistence has already yielded a variety of appro- 
aches: (for example) Segal education by lawyers for liigh school 
teachers and guidance counsellors. 

The legal education programs conducted by legal aid agencies since \9(i \ have 
been recognized as an outstanding contribution by all segments of the community. 
These programs exist in .omc form or another in virtually every legal aid agency in the 
nation and invariably are the ‘‘pride’* of every legal aid Chief Counsel. The programs 
range from conducting regular neighborhood seminatv about such practical “guT* 
issues as the rights of persons whos^ property or wage? are attached, whose automo- 
biles are repossessed, or who are evicted from their homes to teaching children about 
the n.lc of law to develop respect for the manner in which our society governs ilself.^^ 
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In conclusion, ihe whole gamut of legal aid activities in the Llnilcd Slates indi- 
calc that the legal aid lawyer is having a profound impact upon the of)cralion of the 
public schools by articulating the hopes, aspirations, and demands of the poor for 
what they eonceive to he better educational opportunities. The effectiveness of the 
work of the legal aid agencies with the public schools cannot be measured only by the 
number of lawsuits filed. In fact, some legal aid agencies eschew filing lawsuits except 
as a desperate last resort. This attitude wms cogently expressed by Frank B. Gorski, 
Chief Attorney, “Essex County Legal Aid Association,’' Newark, New Jersey, when 
he said*. 



In the main . , the dominant reliance for law reform in 
education or the adininistrative operation, falls into tlie politi- 
cal arena where the normal give and take bargaining, inutiial 
goodwill of parties iiivolved, and a modicum of sanity, all p!ay 
an imfKjrtanl part,*' 

In its in-courl or oul-of-courl roprescnlalion of its clienls in controversial “law 
reform" matters, the legal aid agency is not without '*s stern critics. And this is to be 
expected. As the Santa Clara County, Califonna, Bar Association magazine In Brief 
remarked in an editorial coinincnling on the umbrage certain meinbcTs of the Bar 
look at a cartoon jibing Ihe local legal aid agency which bad appeared in an earlier 
edition of In Brief: 

we lake exception to is the im|4icalion that, because of 
the lofty purpose, the awsomcncss of the need or the dedica- 
tion of the individuals involved, this enterprise (legal aid 

agency) is somehow beyond the pale of a parlicvilar brand of 
... 93 

cniicism or comment. 

As the legal aid agency in ihe United Stales matures as a “law reformer," it will 
inevilably gather storms of criticism about it in its relations with ihe public schools. 
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The public discussion evoked about the “law reform” aclivilics of legal aid agencies 
will have real impact upon the future development of legal aid programs-and it seems 
equally clear that the operation of the public schools will continue lobe influenced by 
the poverty clients whom the legal aid agencies represent. The extent to which finan- 
cing “law reform” activities of legal aid agencies can be maintained at present or ex- 
panded levels is the key issue. Without adequate financing, “law reform” activities con- 
cerning the schools are difficult to manage by legal aid agencies.^"^ Since federal funds 
are involved, the effect of the public discussion about the “law reform” work of legal 
aid agencicf, will be a significant factor in determining the future impact of legal aid 
agencies upon the operation of the local public scL >018 in America. 
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THE LEGALITY OF SHARED TIME 
by 

Sam Duker 

Professor of Education, Brooklyn College 

Shared time or as it is sometimes called dual enrollment is a procedure by which 
pupils regularly enrolled in a non-public school al^ enroll on a part-time basis in a 
public school. It is not in any sense to be confused v ith “released time” which is a pro- 
cedure by which pupils are excused or dismisocd from Iheir public school classes in 
order to receive sectarian religious instructions on premises away from the public 
Echool. Not only arc the purposes of shared time and of released time entirely dif- 
ferent but in the case of shared time the pupil receives credit for his work at the pub- 
lic school which is transferred to his non-public school record or vice versa and 
counted toward his graduation. 

Various aspects of shared time and of its many possible variations and mani- 
festations have been discussed in two short books, in lour doctoral dissertatioLS, and 
in at least four masters* theses- Since this is not tbe proper forum for the discussions 
of the issues raised in these documents these writings will be listed at the end of this 
text and not summarked or reported on in this paper. While the topic here dealt with 
is not dependent on the material there contained, I will emphasize the usefulness of 
the items referred to for anyone wishing to become more fully informed about aspects 
of shared time other than its legality. 

Shared time is not a new procedure nor has it ever been widely adopted although 
through the past decade it is likely that between SO and 100 thousand non-public 
school pupils have participated to some extent in shared time programs durmg each 
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school year. Since it is not a recent devefopmenl it is rather surprising that there is 
such a dearth of case law concerning it. Actually there are only four appellate cases 
concerned with the concept and of these one deals with shared time only in the form 
of dictum. There is aJs^ a lower court decision on this subject which is cited in the 
Table of Cases at the end of this paper. Unfortunately at the lime of w riting this paper 
I have been unable to obtain a copy of the opinion in that case and am therefore not 
able to include it in my analysis. 

Aside from these four cases which I wuU shortly discuss^ the sources from which 
the legality of shared lime may be determined consist of !• opinions of State attorney 
generals and of Stale Department of EMucalion's legal counsel and 2. opinions 
expressed in law review articles and any other writings on the subject by persons of 
varying degrees of authority. This paper will deal almost entirely with the first of these 
sources as the second is somewhat ephemeral in any determination of the solution of 
the problem at hand. The cxccllenf discussion by P. Raymond Bartholomew of the 
entire question of Religion and the Public Schools which appeared in the Vanderbilt 
Imw in 1967 is however cited at the end of the Table of Cases. It is highly 

recommended to thos^ wishing to pursue the subjee I of this paper further. 

CASE LAW 

Let us then first examine those court decisions which have dealt directly with 
(he legality of shared time procedures. 

The first of these cases is Commonwealth ex re I f^^ehrle i. School District of 
AUoona el c/, (Pa.) 88 A 48 L (19 Id). In this case the attendance of a pupil regularly 
enrolled in a non-public school in manual (raining classes at a public school was held (o 
be legal under the express provisions of a statute pert«ntng to such classes. It was un- 
equivocally slated that this statute did not constitute the giving of public school 
money to private or sectarian schools. 
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For a long period of time this case was the only one dealing with shared time 



and because of its concern with a rather specialized situation it was a rather weak reed 
for the proponents of the legality of shared time to lean on. 

Over half a century later in 1966 two cases concerned with the legality of shu-ed 
time were reported. The first of these was ^^orton v. Board of EducoOVm of the City of 
Chicago 69 111. App. 2d 38, 216 NE 2nd 305, (1966). Certiorari denied uy the Illinois 
Supreir.e Court in 1966. 

In this case an injunction was sought against an experimental dual enrollment or 
shared time plan created by a Board of Education resolution and inplemented by 
report of the General Superintendent of Schools. The resolution provided that pupils 
living within the John F. Kennedy High School attendance area and otherwise eligible 
for full time enrollment might attend that school on a part-time basis during the exper- 
imental period from September 1965 to Jum 1969. 

The plan was implemented in September 1965. Students took all their courses 
at Kennedy H.S. except English, Social Studies, Music, and Art which they took at 
'^nearby'’ St. Paul High School. Ilie public hig^ school diplorr.a was to be based on 
credits earned at both schools. 

The challenge by the plaintiff was based on the claim that the procedure out- 
lined above was 1. a violation of the Compulsory Attendance Law of tbe State of 
Illinois and 2. a violation of the Illinois and Federal Constitutional religion classes. 

An appc.late court affirmed the lower court s dismissal of the case. The decision 
turned almost entirely on tbe wording of the state attendance law w'hkh is carefully 
analyzed and thus construed to permit shared time. No mention was made of the 
Consdtudona] objections except in the Iasi paragraph of the opinion: 



The program applies to all non-public educational institutions 
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ind not to any religious group or groups and offers its benefits 
to individual studrnts on a purely voluntaiy basis upon appli- 
cation by the parents and legal guardians of those children. As 
stated in Pierce ‘ the chdd is not the mere creature of the 
State . . the e;;perimental dual enrollment plan adopted by 
the Chicago school board is merely an attempt to find a better 
method for the education of ihi Chicago public school 
children at the option of the parents or legal guardians of these 
children. 

In SpeowJ Dis.riot r. BTieWer, 408 SAV. 2d 67, (i900) the Missouri Supreme 
Court reached a contrary conclusion on the facts of the particular case presented. 

It Kas held that the use of public monies to send speech teachers, hired and paid 
by the public school distneCinto parochial schools for speech therapy was not for the 
purpose of maintaining free public schools and that where the school district provided 
speech therapy for parochial school children in buildings maintained by the school 
district and parochial children who desired such therapy were released from school for 
part of their re^idar six-hour day, such practice violated the Compulsory Attendance 
Law of Missouri which requires each school child to attend school regularly for six 
hours during a school day. 

No opinion was expressed concerning the validity of cu:renl practice when 
Darochial school children were given speech therapy in the publtc school in addition to 
their regular school day at the parochial school. 

The court cited A/c Fey t\ Haakint 364 Mo. 44^ 258 S.W. 2d 927 in which it was 
held that public school monies could not be used to transport pupils to and from 
parochial schools. The court stated: 

*‘The use of public school funds for the education of pupils in 
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parocbial schools is not for Ihe purpose of tnainlainin^ public 
schools.” 

The court interpreted the compulsory attendance law rcrpir six hours attend- 
ance during a school day lo mean attendance at one school not ;ii several schools. The 
court stated that should the Legislature change these requirements the validity of such 
changes would be passed on after such enactment. 

There was a dissentin;- opinion which cited ihc "hrlon caseai^d which disagreed 
with the interpretation of the Missouri Attendance Law by llie majority. 

It muot be noted tliat this decision turns largely on the judicial interpretation of 
a particular State statute rather than on tlie constitutional permissibility of I he shared 
time program of the kind presented In the d/or/on case. 

The Supreme Court of Wisconsin in State ex ret Reynolds n. Nasbaum 17 Wis. 
2d 14^, decided in 1962, in a case about school bus transportation said in pa . at page 
159-160; 



V'c have also given consideration to whether the benefits, con- 
ferred by ch. 648 upon parochial schools, differ in kind from 
the situation where parochial school pupils arc permitted to 
attend certain spccialited courses in the public schools. For 
example, it has been brought to our attention that pupils of 
certain parochial schools attend manual-trainingand domestic- 
science classes in the public schools. These parochial schools 
benefit in that they arc saved the experwc of providing the 
spccialited equipment required for such courses, and of secur- 
ing teachers trained to leach the same. However, let us assume 
hut not decide that permitting children, who satisfy the age 
and residence requirements, lo secure part of their education 
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in ihe public schools, even though at the same time they may 
be in attendance at parochial schools, does not violate sec. 18, 
art. I, Wisconsin constitution. On this hypothesis it might be 
argued that permitting parochial school children to lake advan- 
tage of transportation by public school bus, is a use of public 
school facilities equivalent to attendance at manual-trs^ining 
and domestic-science classes in the public schools. However, 
the essential difference, from a constitutional standpoint, is 
/.at riding school buses is no* an educational ob;-Ctive of the 
state in itself, but merely an instrumentality to bring the 
pupils to the public schools where they will secure a public 
education. Under ch, 648, parochial school children are not to 
be transported to the public schools for the purpose of rccciv* 
ing any public instruction; rather, such transportation is 
merely a convenience to aseist them in attending a parochial 
school. 



Opinions of State Attorney Generals 

Wc turn then from case law to the opinions rendered b\ the attorney generals 
of the several states. I need not caution this audience about the tenuous authority of 
such opinions. 

Nevertheless it is obvious that school practice is very decidedly affected by such 
opinions. 

A table at the end of this paper gives references to the opinions rendered by the 
attorney generals in the several slates. 

Twenty (20) of the state attorney generals’ offices have not issued any opinion 
of the legality or constitutionality of shared lime. 
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Of the remaining thirty (30) states, in only 3, Nevada, New York, and Ohio, 
were opinions issued officially finding the shared time concept in conflict with state 
constitutional provisions. In the case of New York the opinion was issued by counsel 
for the Slate Department of Education rather than by the attorney general. 

In Iwenly-one (21) states, attorney generals’ opinions were issued which un- 
equivocaUy ruled that shared time was a legal and constitutional procedure. These 
states are: G^lorado, Connecticut, Idaho, Indiana, Kansas, Kentucky, Michigan, Minne- 
sota, Mississippi, Missouri (but see con fro subsequent ruling by Missouri Supreme 
Court in Special District i'. Wheeler), New jersey. North Dakota, Oklahomc, Oregon, 
Pennsylvania, Sorlh Dakota, Vermont, Washington, West Virginia, Wisconsin, and 
Wyoming. 

The attorney generals of six (6) slates have declared that the use of shared time 
procedures in the special classes involved was constitutionally unobjectionable but 
did not generalite to all shared time procedures. These slate'; w’ere California, Dela- 
ware, Iowa, Nebraska, Texas, and Utah. 

Three (3) slates, Arizona, Kansas, and South Dakota have rulings to the cl^fccl 
that public achool teachers may not constitutionally he permitted to go to non public 
parochial ijchools to teach. On the other hand, the Colorado attorney general ruled 
that such teaching in a parochial school by a teacher on the public school payroll was 
unobjectionable as long as he was paid with Federal funds. TuC Kentucky attorney 
general approved this practice the provision that the teaching be under the sole jur* 
isdiction and » ^rvision of the public school authorities. Vermont’s attorney general 
found such a practice unobjectionable. 

While v.M particular topic did not arise in most of the questions propounded to 
the attorney generals, it was ruled in 8 states that while shared time was constilution* 
ally permissible its impIernenUtion in any particular situation was within the discre- 
tion of the local school authorities. The Indiana opinion stressed the fact that this 
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(lir«m’lioii was not lo be abused. This point was not mentioned in the opinions rend- 
ered in California, Idaho, low a, Kansas, Minnesota, Washington, and Wyoming. 

The attorney generals of Colorado, Missi?‘=^i: pi, and Washington ruled that public 
schools could not legally receive state aid pro re o or otherwise for shared lime pupils. 
The contrary conclusion was reached in Delaware, Indiana, Kentucky, North Dakota, 
Oregon, and Vermont. The question apparently has not been raised in the remaining 
states. 



In Delaware, Iowa, Minnesota, South Dakota, and Vermont it was ruled that 
shared time pupils were entitled to school transportation. The opinion of the Iowa 
attorney general stressed the point that such trau^^K^ctutiuM did not include the trips 
from one school to the other. 

The summary that has just been given must be read and evaluated in light of the 
f&^t that practically all the opinions rendered by the attorney generals were given in 
response to specific questions addressed to them which were based on specific sets of 
facts. It is Inn- tliat somi^ of the opinions go Ik yorid llir s|K‘eirie ipiotron Iml in gen- 
eral there is a quite proper tendency to stick to the issue at hand. This of course limits 
the degree to which it is possible to airivc at general conclusions from a reading of 
these opinions. 



Discussion 



It is true that the case's cited and many of the opinions of attorney geiierab 
hinge in large part on the interpretation of particular state statutes felt lo be relevant 
lo the issues sought to be resolved. Nevcrlhelciis the fundamental question of the 
legality or ibc conslilutionality of shared time procedures rests on ihc resolution of 
the following question: Do shared lime procedures contravene the provisions of the 
Establishment Clause of the First Amendment lo the Constitution of the United 
S?alc«? 
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When this issue is squarely faced the attorney generals' opinions invariably refer 
to Cochran v. Louisiana (1930) 281 U.S, 370; A/c Co ram r. Board (1918) 333 U,S. 
203; Zorach v. Clausen (1952) 343 U.S, 306; Everson v. Board (1947) 330 U.S. 1; 
and Board v, Allen (1968) 392 U,S, 236, I will not presume to give any analysis of 
these cases to this audience but I think that you will agree that the second question 
that arises is: Does the concept of shared time amount to supporting or aiding a 
religious institution? 

The familiar arguments can be made for either side. On the one hand we have 
the “child benefit theory" which despite some rather cavalier treatment by commen- 
tators and by some state courts has never been repudiated by the Supreme Court of 
the United States. Some justification might well be found for the proposition that it 
has indeed been str:;nglhened by the Supreme Court decision in the i4 lien case. 

On the other hand we have the view that shared time constitutes direct aid to 
religion in contravention of the Constitution in that it relieves the parochial school of 
the necessity of purchasing laboratory, gymnasium, and manual training equipment 
and of hiring additional teachers to teach special subjects that under shared time 
would be taught in the public school. 

I have striven for objectivity in presenting this paper-it was not my purpose to 
present my personal views or my personal reasoning but rather to recount the present 
status of the determination of the legality of shared time. I do not think that I am 
departing from this objectivity when 1 point out that the shared time programs in 
^hose few states, for example Kentucky and Vermont, which permit public school 
teachers paid with tax funds to go into the parochial school to teach, sometimes in a 
classroom leased by the public school authorities, may ultimately find it more diffi* 
cult to sustain the constitutionality of such procedures than will the participants in 
more conventional types of shared time procedures which involve the enrollment of 
parochial school students on a part-time basis in certain public school courses given at 
the public school. 
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SHARED TIME 

Sumfna7 

If a nonpublic religiously sponsored leiiool system is to survive in the United 
States something will have to be done and>dcne rather soon. It is obviously a matter of 
deeply felt beliefs whether or not it is desirable to continue a school system other than 
a publi:: one. 

Assuming but expressing no opinion one way or the other that it is desirable to 
maintain such a system, shared time is very obviously one of the possible alternatives. 
Dr. Henry M. Brickell in Nonpublic Education in Rhode Island: Alternatives for the 
Future published last July has listed (he possible alternatives as follows; 

1. Lx't the nonpublic schools conlirue with (heir current limited 
degree of public control and public support. 

2. Pay a cash subsidy to nonpublic elementary and secondary 
sjhocds or pupils^ with the various degrees of subsidy projected. 

3. Supply additional services to no ipublic schorls at public ex- 
pense, as by supplying teachers, specialists, or materials, with 
various degrees of subsidy projected, 

4. Make U convenient for nonpublic school pupils to enroll part* 
lime in public schools to study selicted subjects, with various 
propoi Jons of lime and choices of st bjecls projected. 

5. Modify public schools so that religious instruction can be given 
regtilarly and conveniently by religiou s institutions, possibly in 
or adjacent to the public schools. 

6. Launch an elaborate pubticly-suppoited program of research, 
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development, and experimentation ]n a search for new forms 
of religious education which use modem communications 
media and new patterns of pers^jnnel deployment. Search for 
inventions which are powerful enough to replace current forms 
.md economical enough to survive with private support. 

I do not think that it detracts from the objective nature of this paper to say that 
of these alternatives the most likely to escape condemnation of the courts as a viola- 
tion of the Establishment Clause of the First Amendment is the fourth alternative 
which I will repeat: 

4. Nfake it convenient for nonpublic school pupils to enroll part* 
time in public schools to study selected subjects, with various 
proper lie nr of time and choices of subjects projected, 

Dr. Brickell makes the following comment about this alternative: 



pl^:i, inasmuch as it is simply a special method of extending 
services to nonpublic schools at public expense. Rhode Island 
Catholics disagree on the merits of this plan. A majority of the 
laymen are opposed v^hile a majority of tliose in the religious 
vocations are in favor. The acceptability of this plan probably 
turns upon vvhether students enrolled in two schools will 
develop a "home base'’ in either school. This Is particularly im- 
portant for very young children. High school students may 
lose their allegiance to their nonpuhtic school if the subjects 
and activities they take in public school happen to be more 
attractive than the ones they take in their nonpuhtic school. 
Acceptance of the plan also turns upon scheduling and how 



As Erickson (I'rofessor Donald A. Erickson of the University 
of Chicago) points out, this plan is a variant of the jH^eceding 



80 




SHARED TIME 



far stuJenU have to travel. 

This p an offers pupils the bc^t of two worlds and makes it 
easy for the non public school to limit Its responsibility to 
those subjects where there is a good reason to offer instruction 
different from that in public schools. U can make the most 
efficient use of nonpublic funds by allowing them to be spent 
directly on the subjects important to the sponsors of the non- 
public school rather than Causing them to operate a full- 
fledged program simply in order to get access to pupils for two 
or three high-priority subjects. 

If I am correct in my assumption that shared time is one of the most likely solu- 
tions to the present crisis in nonpublic schools sponsored by religious organizations, 
then the foregoing material on its conslilulionalily should prove to be important and 
hopefully of value to those charged with the responsibility of making decisions in this 
area. 



o 
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THE LEGAL RIGHTS OF UNTENURED TEACHERS 

By 

Haskell C. Freedman 

General Counsel 

Massachusetts Teachers Association 

About three quarters of the states have tenure laws applicable to teachers.^ 
Ibe remaining one quarter of the states have no tenure laws. 

My remarks today will relate to all teachers not serving on tenure. 

In discussing these rights 1 am not going to review the laws of the lifty states. I 
suggest that these state laws relating to tenure and untenured teachers do vary. Some 
states do ^ant non-tenure teachers some ri^ts in connection with proposed sus- 
pension and dismisrali or both. For example, the laws of California, Connecticut and 
Rhode Island do provide varying degrees of procedural due process to non-tenure 
teachers subject to suspension and dismissal proceedings. 

Other atates, such as Massachusetts, practice no procedural due process at all 
to non-tenure teachersf 

Ibe spirit of the Massachusetts laws relating to the right of non-tenure teachers 
and of many other states is best exemplified in the foQ owing quotation from People v. 
City of Oikego^ 278 Dl. 318, 1 16 N.E. 158 (1917) where at page 325 the court staled: 

*'lt is no infringement on the constitutional rights of 
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anyone for the board to decline to employ him as a teacher in 
the schools, and it is immaterial whether the reason for the 
refusal to employ him is because the applicant is married or 
unmarried, is of fair complexion or dark, is or is not a member 
of a trades union, or whether no reason is given for such 
refusal. T\\< hoard is not bound to give any reason for its 
action.” 

So, why this presentation? 

o 

Well, Justice Forlas in the Gauir Case involving the rights of a juvenile charged 
with criminal offenses said; 

. . neither the Fourteenth Amendment nor the Bill of 
Rights is for adults alone” p. 10 

And in the Pred^ case, decided by the 5th Circuit Court of Appeals in 1969, 
which I will refer to later the Court said; 

“Simply becau^ teachers are on the public payroll does 
not make them second class dtieens in regard to their con- 
stitutional ri^ts.” p. 855 

We know that the validity and application of a state law is subject to a basic re« 
({uirement in that it must not violate the provisions of the Federal Constitution, as 
amended, including the 1^ of Rights. 

In all cases it is the Federal Constitution and its interpretation by tiie Federal 
judiciary which controls state Ktion. 

Aecordin^y I am going to discusa a few cases involving the application of the 
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Federal Constitution -in particular-the Bill of RighU-the State laws relating to the 
non-tenure teacher. 

Many of you may be curious as to how the Constitution and the Bill of Ri^ts 
arc brought into cases involving the rights of teacher— be it in the non-tenure area, 
academic freedom or otherwise. 

Well, they arc usually brought pursuant to the provisions of a federal law that 
was passed by Congress in 187E 

And that is Title 42 United States Code Section 1983-known as the Civil Rights 
Act of 1871. That law reads as follows: 

“Every person who, under color of any statute, ordi* 
nance, regulation, custom, or usage, of any State or Territory, 
subjects, or causes to be subject, any citizen of the United 
States or other person w'ilhin the jurisdiction thereof to the 
deprivation of any rights, privileges, or immunities secured by 
the Constitution and laws, shall be liable to the party injured 
in an action at law, suit in equity, or other proper proceeding 
for redress.” 

One of the early cases wherein a non-tenure teacher sought the protection of 
the 1871 Civil Rights law against an unilateral discharge is Bomar i>. Keyes, 162 F 2d 
136(1947). 

In the Bomar the non-tenure teacher was discharged because she exercised 
her option to serve on a federal grand jury and did so for about four weeks< 

She was discharged. She appealed to the Commissioner of Education in New 
York and applied for reinstatement alleging that she had been discharged because of 
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“displeasure wilh (Her) assumption of jury duty.” 

Th e Commissioner dismissed her appeal upon the ground that she “had not 
secured permanent tenure. Having been dismissed by the Board of Education during 
her probationary period, such dismissal is not subject to review.” 

She tJien brought an action in the Supreme Court of the State of New York 
against the commissioner and the board of education seeking reinstatemen* 

She alleged that she had been “penalized for her proper and legal performance 
of her duties and obligations of citizenship, including the assumption of jury duty.” 

This petition was also dismissed on the same ground that the commissioner had 
dismissed her appeal. 

She then filed a complaint in the United Slates District Court, alleging a viola- 
tion of the Civil Rights Act of 1871. 

The U. S. District Court ruled against her and sustained tlie board of educaiicm*s 
motion for a summary judgment. 

She then appealed to the U. S. Circuit Court of Appeals. 

Judge I.e rned Hand wrote the decision reversing the decision of the District 
Court and remanded the case for trial. 

Judge Hand ruled that the Civil Rights Act of 1871 applied to her case. 

He found that if she was solely discharged for the ground that she alleged was 
the ciuse-that that decision could not stand-tnd she was entitled to a trial on the 
questions raised by her. 
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She had "an expectancy of continued em^oyment*' and could not be discharged 
in violation of her constitutional ri^ta-and accordingly a trial was necessary to deter- 
mine the cause for her discharge. 

In the Prcd^ case decided in 1969, the facts were as follows: A math teacher 
and an English teacher in the Miami Dade County Junior CoUege were each in the 
third year of service and if reappointed would thereby have acquired tenure. 

The Board of Public Instruction of Dade County, the governing board, denied 
tenure to these teachers. 

The teachers then filed a complaint in the United States District Court claiming 
that they were denied tenure because of the activity of one teacher in the affairs of the 
local teachers association and W the case of the other teacher by her advancement in 
her classes of new demands for campus freedom. 

TVe teacliers claimed that their denial of tenure for those reasons constituted a 
denial of their constitution al rights under the First Amendment (rights of free speech 
and association). 

The United States District Court in the Southern District of Florida dismissed 
the complaint \dthoul a trial and the teachers appealed to the Fifth Circuit Court of 
Appeals. 

The governing board argued before the Circuit Court that no one had a right to 
public employment and hence reb‘ef should be denied and the District Court decision 
be sustained. 

The Circuit Court stated its opinion by ssying: 

"Hiis is another monument to ueedleaa waste of lawyer 
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and Judge time and perhaps more iinportant, client money. 

For now, 14 months later, the case must go back to start the 
nomal process of discovery leading to the production of facts 
or the demonstrated Lack of them on which, either before, or 
after the conventional triaJ, the real merits of the case will be 
determined.** p. 852 

The Circuit Court justified Us decision of reversal by quoting extensively from 
decisions of the Supreme Court of the United States. 

In response to the argument of the govemL^g board that no one had a rig)it to 
public employment the court quoted: 

*To state that a person does not have a constitutional 
right to government employment is oily to say that he must 
comply vrith reasonable lawful and nt)n-discriminatocy terms 
laid down by the proper authorities . . .** 

Slochhower v. Boerd of Higher Educathn^ 350 G.S. 551 , 555 (1956). 

". . . Constitutional pro(ectio*« does extend to the public 
servant whose exclusion pursuant to a statute is patently arbi- 
trary or discriminatory.** 

Wiemenn v. Vpdegnft.UU}^. 183, 191,(1956). 

**The theory that public employment which may be 
denied altogether may be lubjected to any conditions, regard* 
leal of how unreaaonable, hai been urnformly rejected.” 

Key ‘akkm r. Bocid of Regents^ 385 U.S. 589. 605-609 (1967). 
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“The protections of the First Amendment have been 
given special meaning when teachers have been involved. 
Simply because teachers are on the public payroll does not 
make them second class citizens in regard to their constitu- 



KeyUhian v. Board of Regent Sf 385 U.S.D. 589, 603. 

“Our nation is deeply committed to s^'feguarding aca- 
demic freedom.*' 

Keyishian v. Board of Regent 385 U.S. 589, 603 (1967). 

“To impose any strait jacket upon the intellectual 
leaders in our colleges and universities would imperil the 
future of our nation.*’ 

/Ceyuhun i'. Board of Regentt^ 385 U.S. 589, 603 (1967). 

“The vigilant protection of constitutional freedom is 
no where more vital than in the community of American 
Schools.” 

S^efton V. Tucker, 364 U.S. 479, 487. 

The court then went on to say; 

“Equally unpersuasive is the argument that since there i 
no constitutional rig^t to public employment, kHooI officials 
only allowed these teqeher contracts to expire-and thus they 
cannot be liable for a violation of any rights protected by 



tional rights.” p. 855. 
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Sec. 1^83.” p. 856. 

“...The right soug^l to be vindicated is a con- 
IractutJ one nor could it be since no right to reemployment 
existed. What is at stake is the vindication of constitutional 
rights- f/ie right not to be punished by the stale or to suffer 
retaliation at its hand because a pu6/tc employee persists in 
the exercise of first amendrhent rights. 856. (Emphasis sup- 
plied) 

The court then considered the ha'll c question involved in this case. That is, may 
the state constitub'onaJly deny a stale created status beccuse of First Amendment 
activities of the teacher? 

The court suj^ested that the answer was not clearly yes or no hut rather in- 
volved the balancing of interests. 

7 

The decision staled that in the Pickering” and Tinker* the Supreme Court did 
state that there are limitations on speech both for teachers and students. 

“The problerr/’ the court slated in quoting from Pickering “in any case is to 
arrive at a balance between the interests of the teacher, as a citiien, in commenting 
upon mstlers of public concern and the interest of the Slate, as an employer, in 
promoting the efficiency of the public services it performs through its employees*', 
p. 857. 

Again quoting from the Pickering decision the Court said: 

"In order for the slate in the person of school officials 
to justify prohibition of a particular exj>ression of opinion 
must be able to show that its action v^as caused by something 
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more than a mere to avoid discomfort and unpleasant- 
neas that always accompany an unpopular viewpoint. Certainly 
where there u no finding and no showing that the expression 
of the forbidden right would 'materially and substantially 
interfere with the requirements of appropriate discipline in the 
operation of the school' the prohibition cannot be sustained." 
p.859. 

Accordingly the decUion of the District Court was reversed and the case was 
remanded to the District Court for a trial to determine if the facts alleged by the 
teachers were true 



"For on the facts must rest the deter minalion of 
whether the denial of a continuing contract was (1) a refusal 
for these actions in expression of ideas» ihouglits or associa- 
tion rather than permissible non-discrirriinatory professional 
evaluation and, if so, (2) w’hether under the circumstances in 
relation to the reasonable demands of a system of organized 
responsible learning these actions w’c-re protected. On a finding 
of (1) and (2) the remedy (3) mi^t well also d>:pend on all of 
the facts." p. 859 

Because many Massachusetts superintendents an^ here today-and because I per- 
sonally participated in this case— I will discuss the csise of Lucia W, Dugan, 303 F. 
Supp, 112 (1969). 

David Lucia started the school yeju iy68-1969 as hU third year of service in the 
small town of Monson, in the western part of Massachu^tt^. 

In the ordinary course of events if the school comniittee failed to notify him 
on/or before April 15 of 1969 that he was not to be reernplo) ed for the following year 
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he would thereby have acquired tenure. 

Further it was then commonly understood, by those familiar with the Massa* 
chusetU lawe, that a non-tenure teacher such aa Mr. Lucia had no rights or hardly 
any rights. 

It was then commonly thought— and I frequently had advised school boards 
when I had represented them in my evlier career-and later teaching- that a non- 
tenure teacher was subject to unilateral, arhitrary suspension and dismissal, under 
Maaaachusetta law. 

WJ], David Lucia raised a beard during the Christmas vacation. He appeared in 
school when classes resumed on January 2 wearing his new facial adornment which 
was neat in appearance. 

He taught wearing hb beard iVom January 2 to January 17— and during that 
time there toas no disruption of HU chssroom or the learning iituation caused by his 
ivearing a beard 

Early in January the Superintendent told Lucia that it was the unwritten policy 
of the school committee that teachers should he clean shaven on the job. 

On January 15 the superintendent handed Mr. Lucia the following letter: 

**Df ar Mr. Lucta, 

On Wednesday, January B, 1969, the Monson school 
committee disciiaied HL*. wearing of beards and mousUches by 
male members of the Staff. It Is our wish that our teachers not 
have a beard or moustache while In the performance of their 
profeaaiofial duties. 
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*‘It is requested tjiat you not wear a moustache or beard 
while teaching.” 

Mr. Lucia continued to wear his beard. 

On January 16 the school committee voted to suspend Lucia (or 7 days begin- 
ning Monday January 20 through January 28, in accordance with Massachusetts law. 
(General Laws. C.71, S.42A) 

Mr. Lucia was given no notice of the possible sjspension action nor any notice 
of the January 16th meeting. 

On January 28, the school committee met again and voted that if Mr. Lucia 
appeared in school with his Veard on January 29tli he was to be suspended for an 
additional two days. The SchocJ Committee also voted to meet January 30lh for the 
purpose of voting or his dismissal. Mr. Lucia was not notified of the January 30th 
m''..*t. g or its purpoie. On January’ 30th the school committee voted to dismiss Mr. 
Lucia. 



About fifty citizens were present at this meeting and supported Mr. Lucia. 
They requested the school committee to state reasons for its contemplated dismissal 
of Mr. Lucia. The school committee refused to offer any reasons. 

Thereafter the schocJ committee voted to dismiss* The school committee indi- 
vidually resigned from office! 

Mr. Lucia then sou^t the assistance of the Massachusetts Teachers Ascociation 
and the DuShane Emergency Fund of the National Education Association and my 
firm was retained as counsel-Philip A. Mason^ Esquire and myself represented Mr. 
Lucia. 
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We filed a cori^plaJnt in the United States District Court in Boston against the 
individual memberi of the school committee and the superintendent. We joined the 
superintendent as a party defendant, as under Massachusetts law the superintendent^ 
recommendation for dismissal was a prerequisite and it had been made in this case. 

Our case was predicated on Title 42 United States Code, Section 1983, and we 
also sought Hnancial damages. 

We argued four points: 

1. That Mr. Lucia had a constitutional right under the Fourteenth Amendment 
to wear his beard, 

2. That his wearing of a beard was protected under the First Amendment 
(symbolical expression). 

3. Thai the Massachusetts laws providing different protection for teachers on 
tenure vis<a-vis teachers not on tenure constituted unequal protection of the laws 
under the Fourteenth Amcndm<.nt. 

4. That Mr. Lucia had been denied the procedural due process he was entitled to 
under the Fourteenth Amendment. 

Judge GarritK ruled for Mr. Lucia on the ba5i^ of our fourth Argument, denial of 
procedural due process and said: 

''PlantiffB interest in wearing a beard and his career as a 
teacher is not nulliHed by his having been employed less than 
the three years required to achieve tenure stabas” p. 118. 



The court went on to say! 
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particular circumatances of a dismbaal of a public 
school teacher provide compelling reasons for application of a 
doctrine of procedural due process’* p. 118. 

The court quoted approval from the Shelton^ case: 

"The vi^lant protection of constitutional freedoms b 
nowhere more vital than in the community of American 
schools.** 

Accordingly the court held that Mr. Lucia's suspension and dbrnissal violated the 
due process clause of the Fourteenth Amendment and was unlawful and null and void. 
He further order the respondent to pay to Mr. Lucia 12575, or (51000 for pain and 
suffenng and S1S7S for loss of wages) plus the costs. 

Another interesting case involving the alleged refusal of a school board to re- 
appoint a teacher in violation of hb constitutional rights b the Albaum^ case. 

In thb case a high ^hool teacher sued tlie superintendent and individual mem- 
bers of the school board to compel the superintendent to recommend him and for the 
board to consider him for tenure. He contended that the superintendent's failure to 
recommend him deprived him of his rights of free speech and asi;;mbly under the 
First Amendment. He, likewise, sou^t relief under the Civil Rights Act of 1871, 
Title 42 United States Code, .Section 1983. 

In brief, Mr. Albaum claimed that from the time of hb employment in 1964 to 
December, 1966 all of hb evaluation reports were superior. 

He went on to say that thb pcidae stopped in December 1966 after the super- 
intendent became aware that he had become contract negotiator for the teacher'i 
aaeoebtion and then did not recommend him for tenure. 
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The school board filed a motion to dismiss the case on the ground that the New 
York statutes controlled and that no Federal questions were involved. 

Judge Weinstein, of the U. S. District Court, said: 

“Plaintiff stales a claim upon which relief can be granted, 
llie complaint can be fairly read to allege that plaintiff— a 
model teacher-was not granted tenure solely because he par- 
ticipated in a teacher's union in a hi^i level capacity. Within 
the confines of his complaint, plaintiff would be aHe to offer 
proof that he was punished by an agency of the slate for 
merely inviting fellow teachers to his home to extol llie virtues 
of unionization and to urge them to organize. 

‘"Since the fedcra* constitution protects such expres<ilon and association from 
intrusion by the slates, plaintiff's allegation that he v»as denied tenure in a stale school 
because he exercised his rigjits of free speech slates a cause of action over ’vhich ilii' 
court has j :fisdiction under the Civil Ri^ts Act, 42 U.S.C.S. 1983’' p. 5 

Accordingly the court granted the plaintiff’s motion for a three judge court In 
dclermliie the validity of the consdlutional issues he raised. 

The case o( McLougktin v. Tilendis 398 F. 2d 287, (1968) (2CCA) raised qurs 
tions similar to the ones in the AJbaum case. In the Tilendis case one teacher v^as no{ 
offered a contract for his second year and another was dismissed at the end oMiis 
second year. 

Both teachers alleged that these negative actions were taken by the schcx>l bi'ard 
because of tlicir association v^ ilh the teachers union. 

The district court granted the school board's motion for summary JudgmcfH 
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holding that ihe teachers had no rigl»t under the First Amendment to form or join a 
labor union and hence the court lacked jurisdiction under the Civil Rights Act of 1871. 

The Circuit Court reversed on the ground that the First Amendment does confer 
the right to fonn and join a labor union. 

The court held: 

*Tt is fettled that teachers have the right of free associa- 
tion and unjustified interference with teacher’s associalional 
freedom violates the due process clause of the Fourtecnlh 
Amendment”, 

“Public employment may not be subjected to unreason- 
able conditions, and the assertion of First Amendments rights 
I lea' hers will usualls not warrant llicir dismissal” p.288,289. 

“Even though the individual plaintiffs did not have ten- 
ure, the civil rights act of 1871 gives them a remedy if their 
contracts were not renewed because of their exercise of con- 
stitutional rights”, p. 289. 

The case wa.<? then remanded to the district court for a trial on the merits. 

There is a federal case holding somev^hat contra to the cases discussed above. In 
Parker Board of Education, 3i8 F.2d.464 (ICC A) (1965), a probaiionar)’ teacher 
was dismissed without notice and a hearing and this dismissal was upheld by the 
courts. Idiis decision rested entirely on the written contract and the court did not go 
into the constitutional questions. 



The question arises as to whether the rule of law* stated in the Lucia ca'^e 
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involving the discharge of a non>tenure teacher is applicable to the situation where the 
school board fails to reappoint a teacher for the succeeding year. 

In my opinion the situations are essentially the same and in neither case can the 
teacher’s employment be terminated in violation of his constitutional rights unless 
the balancing of interests favor the school board. 

The Pred and Albaum cases both relate to failure to reappoint as distinguished 
from discharge. 

Now what does all this mean? It is dangerous to reduce complex legal principles 
to simple terms-but I think in this situation it can be done— in any event 1 will try. 

1. .\li state laws relating to tenure or the non-tenure of teachers are subject to 
the Constitution of the United States of America as amended. 

2. No.ie of the state laws can serve to deny a person his constitutional rights. 

3. Teachers arc no different than any other persons with respect to the pro- 
tection afforded by the coiutitution. 

4. Whether a teacher is on tenure or nol-he is entitled to constitutional pro- 
tection. 

5. The Civil Rights Act of 1871 prohibits school boards from action to deprive a 
person- teacher— of his conslitutiona] rights. 

6. The state has a constitutional ri^t to operate the schools. 

7. Therefore situations present a balance of interests. 
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8. Teacher’s constifrjtional nghts versus the stale’s interest to operate the 
schools. 

Unless the exercise of the teacher's constitutional rights in some degree inter- 
feres with the proper operation of the schools, the teacher will prevail-even if he is 
not on tenure.” 
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^ “School L«w For Teachers*’' Nolle and linn, 1964* p, 275. 

^ Manachuaetts General Laws* Chapter 71* Section 42* 42D. 

^ [nreGault,387 U. S. I (I967X 

^ Fred v. Board of Public Inatiuclion* 415 F.2d, 351 C1969 (5th CCA). 

5 Id. 

^ Pickering V. Board of Education* 391 U. & 563 (1968 X 
^ linker v. Dea Moines Community School District* 393 U. S. 503 (1969X 
® Shdton V. Tucker* 364 U. S. 479* 487 (I960X 
^ AllMumv.Catey*283F.Supp.3(1968X 
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THE WARREN COURT AND THE PUBLIC SCHOOLS 
by 

H. C. Hudgins, Jr. 

/kssociate Professor Educational Administration 
Temple University 

Fifty years from now history will be a belter judge of the Warren Court than 
contemporary critics. Better remembered and more enduring will be the decisions 
themselves rather than personal attacks on the justices, often for the sake of personal 
advantage or political expediency. Nonetheless, it is popular to make immediate assess- 
ments of given periods of history and, more particularly, of individuals credited with 
having major impact on that period of time. 

The Warren Court Era is being subjected to such scrutiny. Indeed a number of 
critics made their judgments early, some as early as the Court s first major decision, 
Brown and have not changed their views since. With the retirement of Chief Justice 
E^l Warren, there has been greater cause to con^der the impact of the Court's 
decisions during bis time on the high bench. 

The Warren Court-so called-may well be a misnomer. If it implies that there 
has been a stable body of nine justices sitting from 1953-1969, then it surely is mis- 
named. Of the ninety-seven justices throughout the life of the Court, sixteen, 
excluding the Chief justice, served during this time. In effect, the number actually con- 
stituted a sufficient force for two separate courts. Collectively, the jiistices of the 
Warren Court seized over 220 ycars-ranging from Thurgood Marshall's three terms to 
Hugo Black's thirty-two years. Only three justices sat during the entire sixteen years- 
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Black, William 0. Douglas, and Ae Chief Justice. 

As foutleenlh Chief Justice, Earl Warren presided over a Court which, by any- 
one’s sUndards, would be labeled active. In decisions affecting public eduta'ion alone, 
it handed down more opinions than all the previous Supreme Courts. 

Because Warren was the Chief Justice, he has been singled out for both commen- 
dation and abuse, depending on one’s point of view. He has been praised and excori- 
ated for initiating a revolution in the field of human ri^ts; restructuring the legal, 
political, and social system; and allowing subversives to undermine tlie integrity of the 
sUte. Those persons who give major credit or blame to Warren reveal a lack of under- 
sUnding of the basic role of the Chief Justice. Actually, the Chief Justice is one among 
nine equals in that he possesses no teal authority over the associate justices. His influ- 
ence is more imapnary or discrete, for he can only persuade, not dictate. One need 
only to be reminded of the large number of concurring and dissenting opinions in 
recent years lo discern the independent thinking of the justices. 

The influence of the Chief Justice may be revealed m the Courts modus 
operandu (1) He presides at the closed conferences and leads off the arguments. By 
focusing on what he deems lo he the teid issues in the case, the Chief Justice may 
guide the fssociale justices, although they do nothave lo agree with him and may pur- 
sue an entirely different line of reasoning. (2) He voles last. His strength here is in his 
ability lo break a deadlocked Court. (3) He assigns the writing of the opinion, if he 
votes with the majority, lo one of the justices. Justices do have, however, editona! 
privileges and have been known to change their voles during the writing of an opinion. 

Rather, then, than view the Courl’a previous sUteen yearn as being Warren- 
dominated, it is more sppropriite lo assess the Supreme Court in general. In its 
decirions affecting public education, what did the Wanen Court actually decide! 
Placed in their proper perspective, what is the sigruficance of thcK decisions! 
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The Supreme Court of the Warren Era handed down decisions in three major 
areas of education: segregation, religion, and academic freedom. Most vividly remem- 
bered will be the decision outlawing racial segregation in the public schools. Broun l^ 
Boardt^ was, in fact, the first important decision of the Warren Court. Subsequent 
decisions were to define and help clarify standards of desegregation. The two Broun 
decisions^ continued a pattern of judicial reasoning of the Court first made clear in 
1938 in Gflinej;^ The effect of Broun was far different, however, in that it dealt, not 
with an individual, but with tens of thousands of persons residing in seventeen sletes 
and the District of Columbia. 

Many people have misinter^M'eted the segregation decisions as being an order 
to integrate all schools. Actually, the Warren Court has never outrightJy ordered inte- 
gration as such; it has ordered desegregation. But the Court has not ruled that there is 
no place for an all-Mack or an all-white school. In a number of attendance units and 
school districts in this country there U only one race. What the Court has held is that, 
for purposes of assigning children to school, there cannot be racial discrimination. 

Within the framework of the two Brown dfcisions, the Court has been higjily 
consistent and predictable in its subsequent holdings. In the thirteen segregation 
decUions, there has been unanimity in all but one opinion, that being a dissent by 
Justice HaHand on a procedural question in Afc/Veeie.^ 

Fifteen years after Brown / the Warren Court had had limited success in seeing 
its decision implemented. Many school systems disregarded the Cr'^rt’s holding, 
attempted evasion tacdcs, or sou^t delays when pressed by the Justice Department or 
the courts. Many citiEens had not caught up with theCourtV decision nor accepted it 
as the law of the land. For example, at the opening of school in Seplend>er, 1969 
fewer than 10 percent of Negro children in Alabama and Mississippi were In a desegre- 
gated school.^ 

The Warren Court would have preferred to have handed down no more education 
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segregation decisions after Brown II. It had placed the responsibility for desegregation 
plans with local school officials and allowed flexibility in compliance. There might well 
have been more immediate compliance had the justices avoided the euphemistic stan> 
dard, "with aQ deliberate speed." In the meantime, there had been covert and invidious 
circumvention of the Court’s edict. 

The Court has followed three general patterns in seeing its segregation decision 
implemented. During the eight years following Brown the justices acted with restrained 
patience in giving local officials time to merge dual school systems. The Court demon- 
strated its understanding of the gravity of the problem facing local school personnel in 
Cooper^ where it held that one’s constitutional rights carnot be suspended during 
violence or the threat of violence— here at Little Rock, Arkansas Hig^ School. The 
charge was made to state officials to comply in law and spirit to the same degree 
that local officials had. GirardP extended Brown io holding that an essentially private 
school b subject to desegregation if its hoard is selected by a state agency. 

Beginning in 1963 the mood of the Court shifted to that of immediate com- 
pliance. It saw in Gott^ that a pupil transfer plan operated on racial factors; it hdd in 
McNeete^^ that one does not have to exhaust stale remedies before seeking relief in 
the federal court. It disallowed the state of Virginia to permit a county to dose its 
schools.^ ^ In 1965 it held in Rogers^^ that desegregation on the basis of a-grade^-year 
is too slow. 

1 9 

Three yean after Rogertf in three se^'^'rate opinions/^ each treating freedom-of- 
choice plans, the Court’s new standard was made clear: a placement plan would be up- 
held only if it works, that is, If it desegregates a achool district. Its last decirion in 
1969 ordered fKully desegregation in Alabama.^^ 

It has remained for Warren ’a successor, the Burger Cotirt, to hold in its first 
decision that the "all deliberate speed" standard is no longer constilutionalfy accept* 
able.^^ This decision announced yet another standard, that school districts should 
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desegregate immediately and then seek court action. 

One cannot expect the segregation decisions of the Warren Court to be over* 
turned. It is better for one to ask what might be expected from the Burger Court. 
Many school districts in the South remain segregated; equally or far more wide-spread 
IS de facto segregation in many parts of the North. The Court has not ruled on the con- 
stitutionality of the latter. 

There are currently two cases before the Court involving education and race. 
One is an appeal from a Georgia citizen who alleges discrimination in the selection of 
county boards of education. The other case involves teacher dismissal in Arkansas. 
Negro teachers, dismissed by their principal, were given a hearing but no opportunity 
to confront their Negro principal who had recommended their discharge. On^ can 
expect other areas of litigation, too. 

The second major area of education in which the Warren Court rulings have 
affected large numbers of people is religion. Although deciding a relatively small 
number of cases, the Court precipitated what has probably been the greatest dis- 
obedience to any of its decisions. 

In holding that prayer and Bible reading as devotional exercises are in violation 
of the establishmcnl clause of thi: First Amendment, the Court was immediately 
called "godlcss.'*^^ Following the Engle i>. Kitcle decision of 1962 which over- 
ruled the Regent's Prayer, c municipal judge opened Couit in Los Angeles with this 
plea, "God bless the Supreme Court, and in Your wisdom let it be shown the error 
of its ways." 

Many of the Court's most vocal critics did interpret and have since interpreted 
that any exercise connected with religion was to be completely divorced from educa- 
tion. Actually, the justices did not take religion out of the Khools. Moreover, it did 
not remove all Bible reading and prayer from the schools. It did hold that slate 
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mandated, endorsed, or supported prayer and Bible reading as religious exercises is im- 
permissible. This leaves open the way for any student to pray on his own whenever he 
wishes; it allows students to study about religion. An objective study of religion, as 
literature or history, would meet the Court s test, “What are the purpose and the pri- 
mary effect of the enactment? If either is the advancement or inhibition of religion, 
then the enactment exceeds the scope of legislative power. 

What the Court has really said is Uiat, if a state has as one of Its objectives, 
making persons religious or more religious, then that purpose transcends the neutrality 
principle of the First Amendment's establishment clause. This clause prohibits a slate 
from setting up a church, favoring one religion over another, some religions over 
others, or ail religions over none. The stale as a state must remain neutral. 

Yet, the problem is not so simple as the Court’s test suggests, and the justices 
recognize this. There arc religious practices involving the state (even the Supreme 
Court opens with a plea to the Almighty) and it is not clear where accommodation 
ends and state support begins. Within the school program itself, there are a number of 
ancillary practices touching on or directly involving religion: (1) assembly programs 
with ministers as guest speakers, (2) baccalaureate services, (3) patriotic exercises 
incorporating religious themes, (4) performances treating religious events, (5) religious 
holidays, and (6) religious displays. The Court has not ruled on llic legality of these. 
Justice Brennan offers one solution: ‘To what extent, and at what points in the curric- 
ulum, religious materials should be cited are matters w hich the courts ought to entrust 
very largely to the experienced officials who superintend our Nation’s public schools. 
Ihcy arc experienced in such matters, and we are not.”^^ 

The Wanen Court handed down three other cases involving relipon and the pub- 
lie schools. In Flast v. Cohen^ the Court modified a long-standing precedent by hold- 
ing that an iridiridual may challenge federal appropriations on the grounds that such 
expenditures violate the crlabUshme nl clause. ^Vde the real impact and significance of 
this case is yet to be felt, it is recognized that action was initiated originally to allow a 
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challenge to Title 111 of the Elementary and Secondary Education Act providing for 
shared services of public and parochial schools. Whereas a follow-up case may clarify 
questions about the legality of non-public schools sharing welfare benefits derived 
from public tax funds, the Flast decision could also give cause to a rash of litigation. 

The Allen case^^ created hardly a ripple of protest as compared with Everson^^ 
decided twenty-one years earlier. By allowing the state of New York to distribute 
textbooks, at taxpayer's expense, to children in parochial schools, the Court 
reaffirmed its belief in the vital role that private education plays in this country. It 
recognized that these non-public schools have a dual purpose: secular and sectarian 
education. Allen holds that the secular function may be .issjr'edby government with* 
out abridging the estabhshmenl clause. 

In Eppenon^^ the Court treated a tangenitaJ religious question. By striking 
down an Arkansas statute forbidding the teaching of evolution the justices defended a 
teacher 8 academic freedom and held that "The First Amendment does not permit the 
state to require that teaching and learning must be lailorcJ (o the principles or pro- 
hibitions of any religious sect or dogma."^^ Since only two states had anti-evolution 
laws, neither of which was enforced, the decision evoked minimal reaction. 

One mi^t expect more litigation in the years ahead over th^ church-state con- 
troversy than in the area of segregation. No crystal clear standard of elate accommoda- 
tion and cooperation has been devised which would answer a number of questions. 
This problem is particularly acute as more agencies vie for ili tax dollar, as parochial 
schools need financial assistatKe more than ever, and as r^r;;ious heterogeneity 
creates new situations and prompts suitable answers. 

Two church-stale cases are now before the Court. Thr n- jor one involves the 
loi^-sUnding prKtice of allowing churches to maintain tax exempt property, a case 
the Warren Court passed to the Burger Court. Hie other cK Sienges a state grant of 
HnancUl aaststance to church -related but not dturch-dominited colleges. In this case 
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Vermont statutes allow such aid to colleges and public schools for construction pur- 
poses. 



The third major area in which the Warren Court handed down public school 
decisions was academic freedom. Twelve decisions were rendered, and they con- 
cerned a variety of issues. They are conveniently grouped under three headings: 
challenges to loyalty oath laws, resistance to investigations of teachers, and freedom of 
speech for both teachers and pupils. 

pc 

Rve of the twelve cases attacked the legality of loyally oath laws."^ The 
Supreme Court overturned each of them for failure to describe with specificity the 
kinds of behavior that are proscribed. In these decisions the Court revealed deep 
division in attempting to ascertain if contemporary society needed statutes restricting 
teacher 8 conduct. The majority consistently held that there is no real threat to the 
state's security sufficient to justify the oath laws in question. Each of these laws was 
negatively structured, that is, prorided for a teacher to swear generally that he would 
not engage in any activity or belong to any organisation committed to overthrow the 
natioral or state government by force or violence. More likely to receive judicial 
sanction are the positively stated oath laws; the legality of these was not a question 
before the Warren Court. 

Other academic freedom decisions involved also freedom of association of 
teachers. Earlier cases heard by the Warren Court grew out of state restrictions on 
individual freedoms in post-Worid War II and the hysteria during the .VfeCarthy Era. 
In refusing to allow sweeping investigations to infringe on one's personal liberties, tbe 
Court acted as a leavening influence in holding that carte htanche inquiries may be 
unconstitutiona]. Its first such decision, 5/ochotrer^^* held that a person could refuse 
to testify about activities unrelated to the investigation. It did hold, however, that 
tbe state may properly investigate a person's fitness for teaching. 

Similarlyi the Court ruled that an attorney general could not be given such 
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broad investigative powers as to amount to a denial of due process; further, a teacher's 

freedom to pursue his profession is protected to the extent that he does not have to 

27 

reveal the contents of his lecture. 

The right of Congress to investigate generally in the field of education was 
upheld in Barenblatt.^^ A teacher’s knowledge about alleged Communist infiltration 
was held to be within the realm of pertinent inquiry when used as a basis for law* 
making. 

A different kind of investigation was treated in Berian^^ where the Court upheld 
a teacher’s dismissal for failure to respond to his superintendent’s questions. Here, 
incompetency was the basis for terminating the teacher’s contract. 

The final association case, Shelton, overturned a state statute requiring full 
disclosure of membership in all organiiatiotvs. It was held that such sweeping associa* 
tions do not, in themselves, have any relevancy to one’s fitness to teach. 

The two most recent academic freedom cases treated the question of freedom of 
speech of both teachers and f In the Court upheld the right of a 

teacher to criticise publicly his employer without threat of dismissal. This right is so 
broad that it may injure the school system, or the statements may be false, although 
made innocently. 

In Tinker t\ Des the Court extended freedom of speech to include 

pupils in the public schools. The Court upheld the ri^l of students to protest the 
Vietnam War by engaging in symbolic speech. Free speech guaranteed here was con- 
ditioned to the extent that it did not disrupt the school program. 

Through these decisions, treated very briefly here, one may discern that the 
Supreme Co’irt has reaffirmed the authority of the states to deal with the problems 
of public education. Where the slates have refused or been relucUnl to meet and solve 
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present-day problems, the Court has stepped in, always through an appeal to it, and 
served as arbiter. 

It is clear that the Wsuren Court has been cognizant of a changing society; its 
decisions have been responsive to present-day problems. They reflect a very vital 
interest in minority groups in both race and religion, and they underscore the value 
of the dissident exercising freedom of speech and association. 

The Warren Court has served this country well. At any rate, that is this WTiler’s 
assessment today. It remains to be seen if history records likewise. 
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RACIAL INTEGRATION 
by 

William T. McKnight 

Attorney, Cleveland, Ohio 

I wish to thank George Johnson fo/ his introduction and his reminiscenses 
of o'jr past. Since our days beginning in 1943 in Washington, we have kept informed of 
each other’s activities although we haven’t had the opportunity of close contact. 

We have many things in common. I haven’t discussed this with him, but I think 
we may have a problem in common. In this world today in which colors are so impor- 
tant, George’s wife and my wife happen to look so much like you people that it is 
rather hard for us to accept the word “blacks”. My wife has been told to get out of 
neighborhoods, “whiley we don’t want you”. 

I went back to Yale to sit on a committee three weeks ago and started talking to 
the Hack Student Union. “We Negroes,” I said, and somebody said, “Wait a minute 
weVe Blacks.” I said, ’i am sorry. I was here forty years ago, we were Negroes then. I 
apologia.” 

In addressing ourselves to the subject today, to me it is a little interesting as I 
read the casea to see that the landmark cases are neither while nor black but Brown 
and Green, and somewhere in between. 

As Mr. Johnson told you, little did I think that the school that I allciidcd in my 
youth would become celebratedl in history. I lived in a block in which w*e were the 
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only Negro family and at the age of 6, when my mother entered me in Buchanan 
School, it didn’t seem at all strange that I went to one school and all the rest of the 
kids in the block went to another. There w^ere white Germans on one side and Swedes 
on the other. So I got my early education and got out of Kansas before I realized 
that 1 was being discriminated against. In later years I had to go back and help those 
who refused to go their separate ways and insisted that they all go to the same school 
if they lived in the same block. 

I won't belabor my part of this presentation to this audience because I feel 
about you as I feel when I appeared before the Supreme Court. I think most of you 
who have followed this program through its 15 year history are probably better 
advised, and even the non-lawyers can cite more cases and name the judges who 
decided them and how they spUt, better than I can. So I will try to give you my im- 
pressions of many of the legal aspects of what we began to call school desegregation. 

Now as I see it, there are three principal divisions in this program, each of which 
started with a landmark case. Brown vs. the Board of Education was decided in 1954 
and there were three things tliat the case stood for. (1) Separation necessarily invedves 
inequality. (2) Separate educational facilities are, as a matter of fact, invariably 
unequal. (3) The change from a segregated system to a unitary system should be 
accomplished with all deliberate speed. Thus spoke the Warren Court. 

It then followed that shortly after 1954 the district courts began to wrestle with 
what Brown meant. We also know that not only the district courts but the Courts of 
Appeal tame up with different answ'ers. 

So we went to the next phase and that was Green ts. the County Sc hooi Board 
of Aeic Kent County ^ Virginia, in 1968. When that case reached the Supreme Court 
the Justices said the question for decision is whether under all circumstances the 
school boa J’s adoption of the freedom of choice plan constituted adequate cc/n* 
pliance with the board’s responsibility in accordance with Brown. Now, as all of you 
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know, there arc variouB plana presented to the District Court as to how to achieve, in 
some cases integration in others how to end segregation, or to desegregate the system. 
In Virginia as in some other states, they hit upon freedom of choice, expounding 
the philosophy that if a pupil and hb parents could choose to go to a white school, 
where formerly he went to a Negro school, that would comply with the philosophy of 
Brown in that there was not a forced separation. But the court looked into the fact of 
the matter. There are stalblics in the Green case to show that less than 5% of the 
Negroes in this particular school district chose to go to the white school. My assign* 
ment here today » to take the legal approach to this matter but as a lawyer of many 
years I know that it is impossihic to be purely legalistic when you are dealing with 
human relations. What came out of each one of these situations depended primarily on 
the philosophy of, first, the board of education as it approached the problem and 
secondly, the philosophy of the judge who had to pass upon whether or not the plan 
submitted did comply with the rules. 

The third case which to me » a landmark case is Attxander vt. Home City 
Board of Education which came up in Mississippi. This was only decided last month. 
The United States Supreme Court said that continued operation of se^egated schools 
under a standard of allowing all deliberate speed for desegregation is no longer con* 
slitutionally permbsiblev Desegregate now! I have said to Fr. Owens and to Mr. 
Johnson that I had prepared what I thougju wr:; an erudite paper two months ago in 
which I was going to trace the course of thinking in each of the circuit courts 
and advise you this morning where each stood. Then, along comes the surprise! 
The Bt^ger Court says, “Let’s end «H of it now.” So there is no use in my idling 
you the Courts have appealed it because they have remanded all of them. They have 
kept jurisdiction *nd said, “Report to ua what you hive done by January 1.” Some 
of the plans went on into 1972 and 1973. They were going to do it ff'adually because 
of the social impact on a community to radically change a? jodalions whkh had gone 
on for centuries, not decades. 1 mentioned Chief Justice Burger because throughout 
all of the decisions you must be mindful of tbc fad that each court, just as the Warren 
Court did in Broicn, reada the same language in the constitution. The Supreme Court 
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in Pletty vs. Fergunon »aid that you could have separation and equality and one 
hundred years later another court said, “no, you can’t.” This should be kept in mind 
particularly by the layman who comes to us as lawyers asking for a definitive opinion 
on matters. Some people think that we as Lawyers ought to be able to read whatever 
papers you may have in hand, wills, contracts or what have you, and say that we ought 
to know the answer, “You’re a lawyer.” With all the wisdom of the nine justices on 
the Supreme Court, they can read the same language and come to diametrically 
opposite conclusions as to the meaning of the words. 

One of the things to me that is most impressive was that these three cases to 
which I have referred as landmark cases, all were unanimous decisions of the United 
States Supreme Court. For an organization such as this, it should give great hope for 
the future in working in this field that much more can be accomplished by approach- 
ing the courts with reasonable insensory arguments and asking that the courts make 
dead worda living deeds. Now in this field, the variety of cases that went to the district 
courts ia most interesting. What did Brown mean and how much of a field was Brown 
supposed to have covered? When the court said that the school system must be 
dese^egated, what about the teachers in the dual system? What about the equipment 
in the dual system? What about the location of buildings in the dual system? All of 
these matters have gone up to the Supreme Court for a lest as to whether or not they 
were included. 

I can say to you as a resident and citizen of greater Cleveland, the problem that 
we are facing today is one which up until now, should not be decided by a district 
court or a court of appeals or the United Statea Supreme Court that problem is the 
plight of the inner<ity when the whitea move out and leave the blacks. No matter how 
you draw the boundary lines for s school district, within that boundary line there arc 
nobody but blacks. Your next problem as long as you have the rights of seniority 
among teachers, and [ am looking at Jim O’Meara now, they have traditionally been 
privileged to select their schools after they have been assaulted two or three times in a 
particular school which they love. They come to the superintendent and say, “Either 
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you transfer me, or I will go to another system in a smaller town that pays more 
money.’’ This happens several limes, and then you recruit wherever you can and you 
look back five years later at a school which had had an enviable reputation. I could 
name you a high school in the city of Cleveland in which any student who had a 
diploma could go to any college in the United States at one time. It is not true today 
because of the quality of teachers. Now I don’t know what any court could do about 
it. The last time 1 read about this particular school in the newspaper the parents in the 
district were bombarding the school demanding that three other children be pulled out 
because they had promised them at the time they built a brand new school that the 
total number of students would be X number, and now they had 300 more than that. 
The reason they built the new school they told the people at the bond issue was to 
relieve overcrowding. The day they moved in they were overcrowded. So, the people 
are protesting, and what are the issues there? Boundary lines. Why a boundary line? 
A school is built within an existing boundary line. It has been there for a long time. It 
would be easy to say we will move the boundary fine six blocks to the east. If they did 
that they could switch 800 or 900 children in another school which has been the cen- 
ter of racial conflict. If they would dump 300 black children there tomorrow, Jim 
O'Meara knows as well as I know that we would have to call out the gendarmes. I 
don’t know what the Supreme Court could do about that. We have in the past 14 
years been given the title of all the cases and the thinking of the Supreme Court, but I 
would think that right now you are principally interested in what you are going to do 
about the problem. It reminds me of a story they used to tell about Dr. Johnson, the 
last p>resident of Fisk University. He was at such a meeting as this and two of the ladies 
who wanted to show they had no racial feeling and wanted to be quite friendly were 
discussing what they were doing about the problem. After each bad finished and one 
said, “And what about you, Doctor?” He said, “I am the problem.” You see you ask 
for an entirely different outlook. I have my purple heart for ha>ing had the naively 
and audacity five years ago, w hen as the Senior I^w Officer of the city’ of Qoveland, 
the then very radical organisation of CORE had announced that il was going to stop 
the construction of the new school building on Lakenew Road. They invited all ihore 
who believed that it should be done to assemble at 12:00 noon. The Superintendent of 
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Schools and Ihe Mayor of the city eaid, “McKnight, go out and see to it that that 
demonstration remains orderly.” I got the inspector of the district and we set abgut to 
insure order. There were 12 Mounted Policemen and 50 foot policemen. Promptly at 
12:00 the demonstrators began to assemble and march up and down very peacefully 
on the sidewalk. About 3:00 p.m. it got very boring and I had heard for the first lime 
of an organization, RAM, Revolutionary Action Movement. They had stationed them* 
selves on top of three story apartment houses on the other side of the street. They had 
gotten tired of seeing this aimless marching, so they began to break bottles and throw 
them at the horses and they hit the flanks and the blood would spurt and the horses 
would rear. The policemen who had ridden the same horses for 12, 15 years, loved 
those horses. They wanted to charge the crowd. The peaceful marchers were on the 
sidewalk. The other people were aCToes the street on the buildings. To get to the 
people who were throwing the bottles, it was necessary to ride down the peaceful 
peoj^e, many of whom were nice ladies from the Heists who had come down to show 
that they were sympathetic to the cause. I was standing out there in charge and every* 
body was asking, “What arc we going to do now?” I said, “Give me a hull horn!” And 
this is in my scrapbook. In the Chiefs words, “This crowd must disperse at once, this is 
anarchy. 1 will put it dow’n if 1 have to call out the National Guard.” At that point a 
Black Nationallsl stuck a knife in my hack. If it hadn’t been for two while delcclivcs 
it would have gone on in. I just spent 5 weeks in Marymount Hospital and 1 haven’t 
been hack to stop one since. 

Fortunately I was in Montreal when the July 23rd one happened ta5t year. They 
said, “WV needed you,” and I said, “I Wouldn’t have had a job because you would have 
asked me to go out there and I w ould have gone home." As I was telling George, I have 
two sisters in California. One of them and I jointly own a house that my mother 
occupied before she died, I keep a half interest in that house in Pasadera and three one 
way tickets lo California. The next riot I hope is on the Fast Side because I want to 
gel to Hopkins Airport on the West Side. That is only because I believe that a soldier 
who has been in the trenches for 40 years is entitled lo go lo the rear lines and send up 
the new troop®. I am hoping among this crowd the new troope aic here. 
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We who approach this from a legal angle only do so on the (actual situation 
existing in any community which we try to pul into legal language. What we call 
pleading follows the briefs and arguments to convince the courts who must render 
final judgment. A situation does not conform to the philosophy of Brown if there 
isn’t a unitary system of education which provides an education for all pupils without 
regard to race, color, religion, natural origin. The people in the communities have to 
want such a system and want it very much. Then there will be lawyers who will 
respond. They will go to the courts. Then we will be under obligation to represent 
forcefully to those courts, based on this whole Lne of decisions since 1954, that the 
goal which we seek can be achieved by an order of the court. Now before ending my 
part of this and opening up to the panel and 1 guess to your questions, 1 don’t want 
you to think that I am placing all the responsibility on you, because as I look into the 
audience I see only one other of my color. I have to admit to you that when our 
daughter reached kindergarten age we moved to Shaker Heights to put her in a particu' 
lar school in which we wanted her to be educated. Incidentally, at that time I was 
Counsel of the Oeveland Board of Education. Filing tlirough all these things that are 
in my notes here and of course, and I don't say this in any manner of disdain, I was 
fitting for those who were not of the middle class who could not afford to move. 
Really that is what we are talking about. I am being very serious because most of us 
just move and leave the problem. Many of us, which I think is worse, lose interest in 
the problem. That is the course that has been followed and the cases that I cite to you 
are cases that have come from Connecticut, Ohio, California. We aren’t talking about 
the South now. When we art talking about the unitary system of education, we’re 
talking about wherever we live. In years past we in the North looked in a southerly 
direction and said, "We don’t understand those people,” Someone said in one of the 
conferences, and I don’t say this disparagingly but to make a point, the then itlomey 
general, Robert F, Kennedy, now deceased, said that he was for the bill making open 
housing. 'H'e chip sitting next to me said, ’‘Well if I lived in his house which cost a 
quarter of a million dollars. I'd be for open housing too. You don’t have to worry 
abopt your neighbors.” So I think that our wort)’ now is about those of us who are the 
^eat middle cUm. By that I tm not saying that you are the silent majority, but the 
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great middJe class of Americans who do have a concern about not only their commun- 
ity but the future of American and the world. 

RESPONSE TOMcKNIGHT 
by 

Dr. Gordon Foster 

Coral Gables^ Florida 

! am primarily involved in the South although a displaced Northerner as 1 guess 
most people in Miami are^ Once in a while you find a native Key Wester and somebody 
that has lived there all their lives. At the moment I happen to be working in a place 
that Mr. McKnight mentioned he had a residence, Pasadena. 

Pasadena is interesting. Their problems arc complicated by an earthquake law 
ordinance field act which makes the Board liable for housing children in buildings 
that have been condemned as unsafe because of earthquake damage. U is overrun with 
portables and several of their nicer schools are being ruled out. 

The best thing for me to do b to just talk around a little bit the three cases 
which Mr. McKnight mentioned. I certainly would agree ih’it they are the landmark 
deebions and throw in a few inputs in terms of my experience and what I see going on 
right now. You are all aware from the radio and newspaper reiK>rU of the Fifth Cir- 
cuit hearing that has just bctn completed in Houston. The ruling will be out, I under- 
stand, about Friday. I talked to a fellow I work with quite a bit in Houston who wa.; 
one of the lawyers there and presented the Marshall County Mississippi Case. All law* 
y»T8 in Ihb series of cases were asked to be present and to leave proposed orders with 
the judges. I asked him what he thought was going to come out of the case. Mis own 
Opinion, and Ihb is just whet he told me, was that probably they will follow the 
Alexander Homes business very closely in terrrw o( liming and will afk all the districts 
involved to completely desegregate by December 3ht. 
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I y/ai in Fl. Lauderdale Monday talking >vilh HEW CouiUry, Broward County in 
Florida about the same problem. HEW' has asked them to desegregate largely, not com- 
pletely by December 31st. They raised the issue of Judas, “CanT we have till January 
28th, when we end the semester? At that point all the grades will be in arid this sort ol 
thing. Then can take a day or two off and get the job done rather than doing it 
before the end of the fiist semester. 

The felto'.v from HEW seemed to be pretty Iiappy about this, but I understand 
that the feeling that this lawyer had about Houston was that the judges aren’t going to 
be very happy about it. They are going to ask the schools to telescope their edi'^'v 
tional efforts so that all the grades can be in by December 3 1st when they gc home for 
Christmas. The Christmas Holidays will be used to n^ake the change. I think it is fairlv 
safe to say that certainly in the Fifth Circuit you will sec a tremendous mass move- 
ment. over the Christmas Holidajs of teachers and pupils. It was felt that the judges 
sitting in Houston did have some concern about bussing and about cross bussing, 
particularly. The feeling was that in those cities where bussing was the common 
practice you could probably see a feeling that there x ould be no pioblcm about u.^-ing 
bus.siiig or even cross bussing to get the total desegregation job done. After all, I think 
the NEA has reported something like 17,000,000 children ride the ever) morn* 

ing unyway. This is a fairly common plieaonomen in our cities. 

Thcie is one ease which 1 tldr.k has some interest which has just hecn heard 
recently in California that I thought I would mcutioTi. To those of us who have been 
working in the field in the South, in a sense it is a landmark ca^e. Schools have been 
desegregated any place in the South largely by phasing oul the black schools and get- 
ting rid of the black fnlncipal oi making him coordinator of federal projects or some- 
thing like this. The burden of desegregation lias laigely been on blacks. Sclnxil boaids 
and superintendents c^M this the ‘^Sunburst effect” or somclliing. Anyway, you take 
the former black chool and scatter the pupils out among the whilc.«;. This case, 
Hrice iK-rsus Ijandus^ in (^lifornia Northern Dislricl which was hoard August 8, 1909, 
said that the Martin Luther King High School iu ihU district could not be closed and 
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the blacks bussed oul^ tbal bussing of Negro children is not in itself illegal but where 
you have an apparently suitable black school facility and it’s ciosid and the children 
dispersed that this doesn’t make any sense. It does place the burden of desegregation 
on the blacks and in effect the white children become sort of natives in any school 
situation and the blacks who come in are foreigners. We find this to be true in so inatiy 
districts. I think that if the courts don’t begin to rule in this direction, the blacks are 
going to rule for th^ m, We are finding in city after city where this is proposed as a way 
to solve the desegregation problems, that the blacks are taking matters in their own 
hands and just saying, "We aren’t going to go.” It is that simple. Wliethtr the courts do 
it or not, I think it is going to be done illegally if not legally. 

One of the problems raised by Mr. McKniglU was what to do about the inner- 
city ousii.ess. In the South most citirs^also have their glicllos, their black belts. The 
Adams versus MolHcus case in the Fifth Circuit said that tlicre should be no all black 
schools by September of 1969. There has been some dispute in *.he South as to just 
what this meant. The attorney for Dade County, which is .Mitm, of course, Mr. Bowles, 
'eported to the press that in his opinicn this did not include cities, that this w as largely 
a group of rural counties, the case was deciding and did not include cities like Miami. 
The Fifth Circuit had no intention of saying tVi?l there should be no all black schools 
in a city like Miami. His feeling seemed to be born out in some cases in Florida, bor 
example, in St. Petersburg and in Orlando, the district judge in boili cases indicated 
that this was the way he felt. At lca5l he didn’t do anything about ordering them 
closed. Judge Adkins in the present Miami Dade County Case has referred to the 
Adams v> Mottheu' case in his firs.1 order, but he hasn't indicated yet how he himself 
feels about this. It was thought that the city case in Houston which was heard about 
two months ago would resolve this, but it didn’t. Houston, if you know the city, docs 
not liave any large segment of blacks in one big pocket. The blacks sort of go down 
through ihc city in a "T” shape so that it is possible to rezone and tear a.id group 
Houslor\’s schools and desegregate the whole package whhovA iwflhvhwg a Uemewdows 
amount of bussing or cross bussing. The problem essentially wasn’t rci.ll) facing 
lioufton, but I think it will be faced very seriously in Dad' County in the next touplc 
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of weeks and perhaps in Orlando, Orange Cou-ity and St. Petersburg^ Phcnclas County. 
If tlie Fifth Circuit updates these, I am sure it will have to be faced in Dade. Now’ if 
the judge for example shonld rule that there shall be no all Negro schools in Dade 
County by December 31st, or even by Sept. 1970, then this may enable the South 
somehow or other to come up with some solutions to this problem because they are 
forced to, not that they w’ant to, but there just is no alternative. 

The biggetil j^oblem that lay people have In the South is understanding the 
differences between the Court procedures and the Civil Rights Ads. Theij lawyers will 
tell them and it gets in the paper that the Civil Rights Act of 1964 speciti. ally states 
there shall be no bussing instituted to achieve racial balance. They read this and say, 
“What in the hell is going on?” They say, *‘It’s unconslilutional, it’s illegal, it’s every- 
thing else to do away with a neighborhood school to institute bussing to achieve de- 
segregation.” Most white people cannot understand the differences that the Fifth Cir- 
cuit has, for example, with the Ci'il Rights Act. In many cases in the Fifth Circuit the 
judges ruled that dcsegrega^on must take place and must take place now. In eo many 
v/ords the judge says, ”Yhc hell, we don’t care how it’s done, if you want to transport 
the kids in row boats it is iJI right with us, c;iy gel it done!” To many lay people this 
sort of eonnict is difficult to resolve. It's irnaeing how many people all of a sudden 
believe in the neighborhood rehool concept; its become a very cherished Ihing. 

St. Petersburg had an ar*>a where they had a particular problem with a neighbor- 
hood elementary school. We presented a plan to the board about a month ago. The 
thing was sort of all tidied up and about to end when one of the board members said 
that he was very interested in tl'.U and he would like to read a letter he had written to 
President Nixon aboi*t how he fell on the neighborhood school concept and bussing. 
One of Nixon’s aides had v^’ritten him back a nice letter s^iying he was all for the neigh- 
borhood school concept. It v^ as a beaulifid letter and opposed to buying for any pur- 
poses. Thi. was interjected into the whole press complex that was there and made some 
pretty interesting reading. 
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One of the (ii/ficullies in the South has been of course that about late Spring last 
year the consolidated efforts of the Court and the HEW Civil Rights Division had in 
many cases convinced schools that desegregation was a process that was going to get 
accomplished fairly soon. Then all of a sudden the rug got pulled out from several dis- 
tricts. There was a tremendous amount of political pressure brought on school super- 
intendents and on school boards to delay further desegregation until the political 
picture became a little more clear. Until Alexander t>ersus Homes seemed to just 
recently redirect the whole effort, things have been ver> chaotic. Boards have been 
put in a very bad position in terms of doing anything, because if dicy did they were 
politically in bad shape and superintendents the same way of course. The whole pro- 
cess had sort of been brought to a standstill up until the recent decision. 

Rcfererce has been made to the fact that in landmark decisions the court was 
unanimous. There is no particular consequence, but 1 think it is interesting to note 
that the Brown decision was unanimous and it was written by the Chief Justice. The 
Alexander versus Homes was unanimous, but nobody wants to sign it. It was a 
procurian decision. There's a change in the limes, that’s all. 

RESPONSE TO Mcknight 

by 

Dr. Robert Simpson 
Coral Gables, Florida 

1 really wanted to talk abon.l another case that came up at the same lime as 
Darringion versus the City of Portland where they refuse(* a topless go-go dancer’s 
complaint that her fine by the Gty of Portland was a violation of her right of free 
• xpression. Tbat was mere interesting hut they refused to let me do much research on 
it. 



This is reall) an advance sheet, hut now wt are calling it a working copy. Our 
secfcUry ia still hack working on it. W(» have a problem in the Slate of Ohio with 
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financing education adequately. Wc don't call our State univerdties, state supported. 
They are state assisted. There is a considerable difference^ about S300 a student. We 
have had just a little problem of (his reflected in getting our report typed properly. We 
do have a corrected copy given to Mac for the conference proceedings. ! am not going 
to read the report to you obviously, but 1 would like to comment on its purposes^. 

One» it is to show you a chronology of this topict Civil Rights In The Schools, 
from a racial standpoint. Naturally we had to ctart with the origin of the problem. 
Thai was in 1492. That*s where all historical research starts as far as the United States 
is concerned. As soon as Columbus landed the first inter-racial problem occurred. 

!n the question about desegregation studies, North and South, we have 
some confusion here between the two .Miami s. I am from Miami North, but Gordon 
attended there and he is now down at Miami South. 1 do quite a bit of my consulting 
there. On Gordon s part this is intentional because then we can give a procurian 
deci.'ioii and each Manic it on the other Miami. .No one is too Mire of ^^here it 
comes from and ihi.n works out fine. In fact, one of my recent visits was in a school 
district in Mississippi where two of the board members took me out for a little trip 
and showed me sonic of the historical highlights. This was before we had gotten into 
any investigation of the p»’oblem. They showed me where, as they put it, a colored 
voting registrar had committed suicide. He rraisl hue been quite an athlete because he 
hung liimscif with his hands tied behind his hack as we found o-U later. Also there 
were two white civil rights workers who disappeared in a very dense wooded area at an 
earlier date. So it U when someone has said, as some of my colleagues do, that teaching 
and education must be dull. For those of you who tl.ink it is, 1 would suggest that you 
enter this consulling field. The districts in the North have a similar problem. We do not 
have in the Northern districts the very few that are faced with e problem of desegrega- 
tion and immediate desegregation that is present in the South. I am sure in many of the 
Southern cities that Gordon was talk ng about that the song “We Shall Overcome” will 
be following by “I Am Dreaming of a WTiile Ch istmas” in many communities. 
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I want to comment more about 5 knotty probtcnis that are actually facing 
these districU. 1 comment under an unatlribution policy of not saying specifically 
which districts they are in, but 5 comments that really are problems that we ha>e to 
face. One is an interpretation from the different circuits as to how far the affirmative 
duty of a board goes in having to end segregation. In some, as you &ee here, it has even 
gone to the point of where they have been encouraged very strongly to work with 
community councils, realty boards and so forth to etrd neighborhood convenants or 
any other type of restrictive housing patterns. 

Probably one of the most successful efforts nearby in this area is Shaker His., 
Ohio, where they have done a fine job in working out a problem before a court order 
was necessary. Yet in talking with Roger Sneed last Friday, he indicated that they still 
don’t ha/e integration. A second very important problem is one of financing the deseg- 
regation plan which will work; getting the money to do it. For example, we have one 
district that the only way they are going to end segregation and to accomplish mean- 
ingful desegregation is through a massive cross bussing program. Unfortunately, the 
local people will not vote it, the slate will not supply the money, and yet there is an 
order to implement it. So here is a conflict in different state agencies, one orderinff the 
cross bussing plan, that is the plan that will work to end descgicgrtion, and yet the 
local tax payers and the state legislature refuse to grant the money to make the pro- 
gram possible. Third, an in-service education program is higlily c$sential with both 
faculty and community. Hopefully, it can he done when vou sec the hand writing 
starling to appear on the wall, not w hen somebody has j ou up a, gainst it. The problem 
of changing here is in both cotiumnily and staff from dcjcgrcgation to integration. 

I am not going to propose that I have the final definit’on of this, but to me, 
desegregation is a physical dash legal concept, one that can occur by moving bodies 
and changing nature’s ability. Integration cannot become an actual operating value 
concept without this in-service training program. Without careful analysts you can 
achieve desegrogatvon and you probably set integration back another generation, 
The last statement I make is actually a challenge to our teacher training institutions. I 



UPSURGE AND UPHEAVAL IN SCHOOL LAV/ 



think darn few of them are doing much as far as the area of preparing teachers for 
inner-city work. Now I know some are just by the fad that the school is located in a 
city area, an urban area. They place their student teachers in these schools. For 
example, one of the larger cities in the country fned 1320 teachers that had 1320 
vacancies in what they call their inner-cHy schools. They filled each one and then 
wlien they notified the teachers of *heir assignment, over 300 of them broke their con- 
tracts. Over 300 out of 1320 broke their contracts when they fou id out they were 
going to go to the inner-city schools. Out of those that went, another 200 to 250 did 
not end up the first year of leaching, did not finish it, did not complete it. Many of 
these Were hired from universities in that area. 1 think we have a terrific challenge here 
both for training of teachers and training of administrators. 
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I. The Early Era: From Columbus to Pfessv 

The early era contains primarily historic event? as differentiated from legal doc’j* 
menu. Also, as a historian, the editor was compelled to start with Columbus. This 
report could have started with the “Creation,” but it was felt that the “church-slate” 
argument would only confuse the issue further. While documentation is explicit or 
implicit in most cvenU listed in the first era, other items arc added to assist reaching 
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historical perspective.^ 

pAen m this early period, trends and counter-trends (i.e., “confusion’') are seen. 

1. Pedro Nino -a NegTo-'Was one of Columbus’ pilots (1492). 

2. First revolt of slaves occurred in the area that is now South Carolina (lv>26). 

3. In Virginia, first segregated public schools opened for Negroes and 
Indians (1620). 

4. lx>rd Mansfield, in England’s Somerset case, ruled against slavery’. This 
prompted efforts for anti-slavery legislation in New England (1772). 

5. Continental Congress ended importation of slaves. (1774). 

6. Benjamin Franklin elected fit-l president of the first “abolilion society, "a 
Quaker organization (1775). 

7. “Declaration of Independence” adopted, after considerable debate, with- 
out a stated position on the issue of slavery’ (1776). 

8. Vermont becomes the first stale to abolish slavery (1777). 

9. Conslitution of 1787 provided that the importation of slaves could not 
prohibited for twenty years. In 1808, Congress legislated against importa- 
tion hut trade continued until the i860 era. Some areas abolished slave 
trade between 1808 and 1861; c.g., the DLslricl of Columbia in the Com- 
promise Act of 1850. 

10. Missouri Compromise (1820). 

n. Roberh V. City of lioston, 5 Cu: h. 198 (Ma>s., 1819) The fit>t jo-irnal- 
ized case on the topic approved the “separate but equal” doctrine for 
schools. Arguments sounded cjrco 1969. 

12. Omnibus WiW o( 1850. U was also known as ihc Compromise Act of 1850 
(see item 9, juprtf). 

13. Fim Negro college-Ashmond Institute (later, Lincoln Vni\frsilv)-was 
csUblishod in Chester, Pa. (1854). 

Drcd Scof^ r. Sanford^ 19 Howard 393 (1857). Held that NfgTOf^ c mid 
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not become citizens of the IL S. nor were they entitled to iherightaand 
privilege* of citizenship. The Court also ruled that the Missouri Compro- 
mise, which had banned slavery' in the terrif ’es, was unconstitutional. 
It was one of the most disastrous decisions handed down by the United 
Slate Supreme Court. 

15. 13th Amendment, ^‘emancipation Piodanuii.on- signed (186.3) Section 1 
(1865). Neither slavery nor involuntary scrvitrJe except as a puni<*hrnent 
for crime whereof the partv shall have been duly convicted, shall exist 
within the United States, or any place subject to their jurisdiction. Section 
2. Congress shall have power to enforce this aiticlc by appropriate legisla- 
tion. 

16 Ku Kiux Klan organized in Tennessee (1865). 

17. 14th Amendment. (IB6S) The most impoitant provisions of this post-Civil 
War Amendment are those that forbid a state to deprive any person of life, 
liberty, or property without dne process of law, or to any person the 
equal protection of the law. The equal protection clause hasb^en invoked 
to restrain racial segregation practices and to maintain fair legislative 
apportionment by slate governments. 

18. Civil Rights Act of I37C. 

19. Civil Rights Art of 1071. 

20. / S: G Heihoad Ct. v. RroTcn, 17 Wall (US) 445 (1873). 
Surprisingly, in a railway car accommodations (pre Plessy^. tfe 
“Separate but equal” principle was found to Lc unconstitutional. 

21 . Civil Rights Act of 1875 guaranteed equal acccmniodalions. 

22. Strauder r, Virginin^ l(X) U S 303 (1880). 

23. Post-War lynohings reached peak (1890). 

Thus, even In the early ora, compromise, confronlatio.i, and confusion existed. 
Racism and black militancy can be found. As is known today, it appears that lip* 
sendee and legislation were insufficient ?fforU for achievement of equal opportunity. 
Court enforcement had to be increased, and it was during the next » ra. 
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II. Increased Court Interest: FwvnPlessy toBrou^n 

The cases of this period indicate that the races deserved equal treatment but 
such service could and, even, should be in separate facilities: schools, vehicles or ser* 
vices. Ai long as separate facilities were provided, federal courts tended to accept this 

act by a stale as prime facie evidence of equal opportunity or treatment and, therefore, 
2 

not review petitions for relief.^ 

24. Ptessy v. Ferf^usorit 163 U S S3T, 16 SCt 1138 (La. 1896). A state law 
requiring segregation of the races in public transportation was upheld. It 
established the ^'separate but equal'' dertrine at the federal level. 
Justice Harlan dissented, saying, **'^ur f^ mstitution is color blind." 

25. Camming y. County Board of Ed, 175 U S 528, 20 SCt 197 (Ga. 1899). 
First U.S. Supreme Court cats^ <>pplying "separate but equal" doctrine to 
public schools. In ihL case, Justice Harlan, the disacnter ir. Plessy, upheld 
closing a Negro school for "economic reasons" primarily because the 
request for irjunctive relief was poorly stiuotured as to appropriate 
constitutional grounds. 

26. Bera College v. Commonwealth of Kenirckyt 211 U S 45, 29 SCt 33 
(1908). The Supreme Court upheld a state statute forbidding integrated 
enrollment in a private bchool. 

27. Gong Lum v. Rice, 275 U S 78, 48 SCt 91 (Miss., 1927). The U. S. 
Supreme (^urt upheld school officials' assignment of a Chinese^American 
child lo a "colored" scl»ool as not denying equal protection of the law-as 
long as equal facilities were provided. 

28. Norris y. Alabama, 294 U S 597 SCt 579 (1935). Ncgpocs could not systc* 
matically be excluded from jury service by stale action. 

29. Afuioiiri ex rel Caines r. Canada, 305 U S 337, 59 SCt 232 (1938). The 
state could maintain equal protection of law in using separate hut equal 
educational fKilities only if such f&^dlitiea were under its (the state's) 
jut^dictiop. The slate could not pay a Nemo's tuition to a college in 
another state in order to Mtisfy "equal protection" requirement within its 
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own jurisdiction. See Swealt v, Painteft item 33, infra, 

30. V. School Board of City of Norfolk^ 311 US 693, 6l SCt 75 
*(Va. 1940). Equally qualified black and white teachers, though assigned 
to segregated schools, must be paid equal salaries. Appeals court decision, 
sec 112 F. 2d 992, stands because of ref j sal to grant ceriiorarL 

31. Sipuel Board of RegenU, 332 US 631, 685 SCt 299 (Okla. 1948). 
Upheld Coinei rjU, No. 29, supra, Mandamas will lie to compel admission 
to the school. 

32. r. State Regents, 339 US 637, 70 SCt 851 (Okla. 1950). Tl.e 
states requiring a Negro student to occupy a classroom seat in a row 
specified f jvf colored students, or a seat at a designat :d table in the library 
or jn the cafeteria, violated the equal protection of the laws clause of the 
Fourteenth Amcndrient. 

33. Stceoil f. Pointer, 339 U S 629, 94 L Ed 1 1 14, 70 SCt 848. A state must 
provide a legal education, comparable in equality, to a Negro applicant as 
it does for applicants of iny other group. 

Gonzales o. Skeety (DC Arii.,), 96 f . Supp. 1004. On segregating school 
rhildren of Mexican descent or Indians, the court held that the same prin- 
ciple applied in Brown applied, frrbidJing stales ^ront segregating school 
children according to their national origin, dere ,angugge deficiency is not 
grounds. 

35. Bolling i». Sherpe, 847 U.S. 497, 98 L Ed 884, 74 Set 693, 1954. Paaal 
:scgregation in the public schools of the Dbtricl of Columbia is a denial of 
f e due process of law guaranteed by the Fifth Amendment 

36. Florida ex reL Hau kins Board of Con trot, 347 U 5 971 , 98 L Ed 1112, 
74 SCl 783. The Fourteenth Amendment forbida slates to exclude 
Negrcfs because of their race or color fror law schools. Judgment, 
vacated, and case to be decided in light of Broicn, 

In the preceding era, tlie trend goes from separate seats in a public conveyance 
into separate acJtoola to separate seatk <n the same classroom. Though this is an obvious 
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oversimplification, the prevailing attitude accepted physical rather than philosophical 
concepts. 



Ml. The Modern Era: Since 3rou^n 

The 1954 Brown decision established that the dual school system, separated on 
the basis of race, was contrary to the federal consliti'tion.'^ In 1955 Brown derision, 
local boards and local courts were given the duty of accoinplisbing desegregation.^ 
Many subsequent cases have failed to end schex)) segregation throughout this c untry . 
Until 1964 :Ke initiatory' responsibility rested with local parties. The date when lull 
integration is a matter of conjecture, possibly when we all are ^Tea-colored” as Philip 
Wylie stated. W^jen law eon flic U with community policy, progress is slow and painful. 
It was ten years after Brown before legislation gave fedora! goveinment any power over 
school attendance patterns. 

From the listing of cases, infra, it is obvious ihat this is ih ; largest era; for many, 
it has been llic longest. One school administrator taking a course in school law, was 
asked, “What WPS the Broun i<. Tope\a decision?” The unmet demands upon pro- 
fessors of school law was evidenced in the reply, ‘T think it was Topeka, 14 to 17.” 

37. Brou'n u. Board of Edutiaiion of Topelro, 347 IJ S 483 (1954); 74, 
SCl. 686, 3V9 U S 294 (1955). Thu U.S. Supreme Court in 1954 overruled 
the "separate but equal” that had bc^n in effect since 1896. In 1955, the 
Court ordered desegregation lo proceed "with all deliberate speed.” 

38. Bri^t i. ElUoU 132 F. Supp. 776 (1955). The Fciurtcenlh Amendment 
does not require that a stale must operate racially inlegr.ited schools, bvt 
only that any school it operates, maintains, or sup(»orts, be open to all, 
regardless of race. 

39. Lucy V. Adam, 350 U.S. 1, 100 L Ed 3, 76 SCt 33 (1955). The Fow- 
teenth Amendment forbids stale* to cj.clude Ncr^ »es, because of their race 
or cclor, from state undergraduate schools. (The "Lillie Rock” case). 
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40. Clemons r. Board of Education (CA 6 Ohio), 228 F 2d 853, C€r< den 350 
U.S. 1006 (1956). The Fourleenlh Ainendmenl prohibits stales from 
gerrymandering school allendance zones in such a manner as lo eifecl 
racial segregation in the public schools. An injunction must issue uDon a 
finding tliat eucK steps were taken to disguise segregation policy . 

41. Jatkson i>. Rawdon (CA 5 Tex), 235 F 2d 93, cert, den., 352 O.S. 925, 
1 L Ed 2d 160, 77 SCt 221 (1956). A school l>oard must acl promptly lo 
abolish segregation in the public schools and carmol be influenced by 
opinions lhal the community is not, psychologically, ready for the change. 

42. Florida ex rel Hawkins i». Board of Control^ 350 U.S. 413, 100 L Ed 486, 
76Scl 464, rch. den., 351 E S 915, 100 L Ed 1449 76 SCt 693 (1956). 
There is no reason for delay in the admission of qualified Negroec lo gradu- 
ate professional schools. 

43. Booker r. Board of Education *(CA 6 Tenn), 240 F 2d 639, :crt. den., 
353 E S 965, 1 L Ed 2d 915, 77 SCl 1050 (1957). The Fourleenlh 
Amendment forbids stales lo exclude Negroes because of Ihcir race or 
color from slate colleges, not withstrnding shortage of space. 

A4, Bordert r. Hippy (CA Vex), 247 F 2d 268 (1957). In implemenling deseg- 
regation oi public schools, the district court must retain jurisdiction lo 
require good faith compliance with its decree, even though the school 
board has made a prompt and reasonable start and is proceeding to a good 
faith compliance at the earliest practkal date, and this obtains even if com* 
pliance causes conflict with stale and la’ . 

45. /I Wen V. County School Board (CA4 Va) 249 E 2d ^62, cer^ den., 355 ES 
953, 2 L Ed 2d 530, 78 SCl 539 (1957). If a reasonable start is made 
toward desegregation with deliberate speed, considering the problems of 
proper school adminislratiort, it is not necessary to desegregate all grades 
at once. 

46. Orleans Parish School Board c. Bush (CA 5 l>a) 242 F 2d 156, cert. den. 
351 U.S. 921, 1 L Ed 2d 1436, 77 SCt !38C (1957). Administrative 
remedies under pupil placement or pupil Assignment lawa are iiadcquate 
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where, under the state constitution and statutes, assignmenlF< can be miw'de 



are contrary to amendment 14. 

47. Gvii Righu Act of 1957. A major breakthrough occurred in positive 
federal action in the field of civil rights. The Act is based on the theory 
that if the Negro is protected in his voting rights, he will be in a better 
position to seek reform in other areas of discrimination. 

48. Civil Rights Commission was established by the federal Civil Rights Act of 
1957, and given strengtij by the Civil Ri^ts Act of 1964. By 1964, it 
became a national clearing house for civil rights information. 

49. Kelley v. Board of Education 159 F. Supp 272 Tcnn. (1958). A slate 
school preference law, authorizing local boards of education to provide 
separate schools for white and Negro children, vliose parents voluntarily 
elect that such children attend school with members of Ihcir own race, is 
unconstitutional. 

50. Cooper Aaron, 358 US 1, 78 SCl 1401 Ark. (1958). Hoslilily to racial 
desegregation is not a factor to be considered in determining whether 
school dc.segregation may be delayed. 

51. n. Birningham Borad of EducatiorL, 162 F. Snpp. 372, 
affd., 358 U.S. 101, 3 L Ed 2d 145, 79 SCt 221 (Ala. 1958). It will be 
presumed that a statute constitutional on its face will be so administered, 
but if not so administered, it may subsequently be declared unconstitu- 
tional in its application. 

52. Kelley t’. Board of Edr cation, 270 K 2d 209, cert. den. 361 U S 924, 4 1. 
Ed 2d 240, 80 SCt 293 Tenn. (1959). Under proper circumstances, dcseg- 
regalion miv proceed, on rhe ba.sU on one si'hool grade per /ear, to be 
inlegraied, commencing wilh the Hrsl grade. 

53. Parham v. Dove 271 F. 2d l32 Ark., (1959). A pupil placement act con* 
fititutiona] on its fac*: cannot, by adminbtrative action be made to main* 
Uin or effect racial segregation. 

^'vil Ri^ts Act of 1960. This law was designed to secure the right to vole 



only on the basis of separate schools for white and colored* chiidren. Such 
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for Ncgroeb and to meet problems arising from laclal upheavals in ibe 



South, 



55. Farley v. Turner, 281 F. 2d J3l Va., (1960). A pupil placement act con- 
stitutional on its face but so applied that applications by Negro children to 
attend white schools are routinely denied until a written protest is filed 
and a hearing b held, and no reason other than the applicant's race b 
assigned or can be found for initially denying Uie application, and whicl.' 
results in no Negro child going to public school with a whlto child, b 
unconstitutional. 

56. Taylor v. Board of Education, 294 F 2d 36, cert, den., 368 v 940 7 L Ed 
339, 82 SCt 382 N. Y., *(1961). A policy requiring all children to attend 
the public school in their neighborhood violahs the Fourteenth Amend- 
ment where th^ basis for dbtricting aims toward substantially segregated 



57. Bush V, Orleans Parish School Board, 138 F Supp 916, affd., 365 U.S. 
569, 5 L Ed 2d 806, 81 SCt 754 La., (1961). Stale legislation freezing the 
public school enrollment on a segregated basb, prohibiting transfer’s, 
closing any school under court order to segregate, and providing that inte- 
grated schools shall not be accredited, that their teachers shall lose their 
teaching certificate and that their students shall receive no promotion or 
graduation credits, b unconstltutiona). 

58. Hall St. Helena Parish School Board, 197 F Supp 619, aff'd 368 U.S. 
515, 7 L Ed 2d 521, 82 SCt 529 La., (1962). A state statute providing for 
the closing of public schools because of the presence therein of children r f 
different races b invalid if, at the same time, the state keeps other public 
schools open on a segregated basb, because such a statute discriminates 
against all children, white and Negio, in the locality where tJie schools are 
dosed. 

59. Bell City of Cary, 32^ F 2d 209 (Ind., 1963). School not at fault for 
residential problem. 

Potts n, Fkif, 313 F 2d 2S4 Tex. (1963). Administrative remedies need 
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n )t be pure^ued where schools are opcialed under a policy of segregation. 
Exhausted prior to seeking court relief. 

61. Coss t*. Board of Educalionf 373 U S 683, 10 L Ed 2d 632, 83 SCl 1405 
(1963). The recognition of race as an absolute criterion for ^’anting trans- 
fers is unconstitutional. Student may not be transferred to school where 
his race U in majority, if transfer is on race alone. 

62. Wat$on t-. Memphis, 373 U.S. 526, 10 L Ed 2d 529, 83 SCt 1314 Tenn., 
(1963). The concept of deliberate speed does not ccuntenance indefinite 
delay in the elimination of racial barriers in schools. 

63. Hecri of Atlanta Motel t>. U.S. 379 U S 241 Ga,, (1964). The constitution- 
ality of Title I! of the Civil Rights Act of 1964, namely a provision barring 
disciiminalion in restaurants, hotels, and other places of public accommo- 
dation, on the ground that it is fi valid exercise of fedcril power to regulate 
interstate commerce, was upheld. 

64. Goss V. Board of Ed. of KnoxviUe, 373 U.S. 683 Tenn., 83 SCl 1405, 
(1963); again 406 F. 2d 1183 |6th Cir. 1969). Court o: appeals judgment 
was reversed since transfer plans were based on racial factors that would 
forward student segregation b) race. (Brown upheld) See also Robinson 

Shelly County Bd. of Ed. 

65. The Civil Rights Act of 1964 outlawed arbitrar)' disc rimination in voter 
registration and dUcrimination in public accommod ition., authorized the 
national government to bring suit to desegregate public facilities; extended 
the life of the Civil Ri^ts l3ommission; provided for wi'iiholding of 
federal funds lor discriminatory programs csVablished ihc right to equality 
in employment and established a Community Relati ms Service to help 
resolve civil rights problems. 

66. Cn//in i>. County Sthoof Board, 377 U.S. 218 (1964); 363 F. 2d 296; 
239 F. Supp. 560; 296 F. Supp. 1178 Va., (1969). Schools cannot be 
closed when faced with an order to desegregate; they must provide 
petitioners the kind of education generally given in the Slate's public 
schools. 
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Bradley v. Schoct Boards 3P2 U.S. 103 (1965) 86 SC I 224. Re; school 
desegregatic n plans for Hopewell and Richmond, Va. Pclilioners (Parents 
and pupils) were entitled to full evidentiary hearing on the allocation of 
faculty on alleged racial Cert granted. (Judgement vacated and 

reminded). 

Heirs v. Brownell and Board of Ed. of Detroit^ 136 N.W. 2d 10 (Mich., 
1965). Parents brought action against the school board and superintendent 
for injunctive relief against the transfer of students from one elementary 
school to anotlier where deemed administratively essential. The court re- 
fused to grant the injunction. (Judgment affirmed on appeal ) 

Wanner v. County School Board of Arlingto t County, 245 F. 5upp. 132 
Va., (1965). llic court ruled that all children, colored and white, mast be 
admitted on a nondtscriminatory basis. The court agreed that the place- 
ment method in this case was unconstitutional. 

yori" rough V. Hulbett - Wett Memphis School District No. 4, 243 F. Supp. 
6-'' (Aik., 1965). “Freedom of choice” desegregation plan constitutionally 
was permissible. 

Deal V, Cincinnati Board of Education, 244 F. Supp. 572 (S.D. Ohio, 
1965). In a de fccto segregation case, the court granted defendents 
motion for summary judgment on grounds plaintiff failed to establUh 
that a policy of segregation or gerrymandering actually existed, or that in 
any other way defendant’s riglits 'inder the Constitution were violated by 
the school board. 

Offermann i\ Nitkowski, 248 F. Supp 129 N.Y., (1965). The court reject- 
ed the idea that all official actions must be “color blind” and held tint the 
14th Amendment prohibits invidious dise.Hmination; it docs not b,u cog- 
niiance of race in a proper effort to eliminate racial imbalance. 

OUon V, Board of Education, Union Free School District No. 12, 250 F. 
Supp. iOOO N.Y., (1966). In a de facto segregation case, desegregation was 
a legitimate purpose fo»“ using buses, the court held that the StaLe Com- 
missioner’s order to reorganise attendance rones and to correct racia’ 
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imbalance was nol uncoirslilulionaJ. Swann J. Chariot t— ^fecklenburg Bd. 
of Ed, 369 F 2d 29 (4lh Cir., N.C. 1966). 

74. U.S. €t aL r. Jefferson County Board of Educat 'on et al. No. 380 F 2d 385 
1966 67. Now after Iwleve years of snail's p?ce progress toward school dc- 
scgregalion, courts are entering a new ora. The clock has licked the la.4 
lick for tokenism and delay in the name of ‘deliberate speed.’ 

75. Clark v. Board of Ed. of Little Rock School District^ 369 F. 2d 661 (1966) 
Freedom of choice plan was iiphelo. 

76. V. Board of Public /nj true t ton of Leon County^ Florida, 271 F 2d 
395 (1967). Motion made lo accelerate desegralion plan granted. 

77. Lee i'- Macon County Bd. of Ed. 267 F. Supp. 458, Mi. 389 JJS 215 (Ga. 

1967) . Racial distribution must be considered in sclc^ling school sites and 
ej-ecling buildings. 

78. Mason r. Flint Board of Ed. 14Q N.W. 2d 239 Mich., (1967). Court held 
the intent of the Hoard was to attempt, in good faith, to prondc equal 
edueationeJ opportunities by its corrections of racial imbalance. 

79. Penn Human Relations Commission r. Chester School Dist,, 233 A 2d 290 
(1967). The co irt opined that, today, convenience is the most common 
justification for school attendance rones and the neighborhood schools 
which cncomp-^ss a homogeneous racial, and socio-economic grouping is 
the very anlilhtsia of the common school heritage. 

80. //o6son V. Hansen 2(/) F Supp. 401 (Wash. 1). C., 1967). Ability “tracks” 
caused discrimination in that students were frozen into their tracks early 
in llicir career. The Lhslrict also operated “blacks”, ‘'while” schools, 
spending more per pupil in the latter. Affirmed in Smuch v. Hobson 408 F 
2d 682(1969). 

81. Monroe vs. Board of CommLsioners, City of Jackson, 83 SCl 1700 (Tenn. 

1968) . Free transfer plans arc acceptable lo the court ^nly if they work lo 
end scgregabon. 

82. Sanders v. Ellington, 288 F. Supp. 937 (Tenn., 1968). Action was brought 
lo erjoin expansion of the Nashville Center of the University of Tennessee 
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('ll the grounds it perpetuated a segregated system. While complaint was 
dismissed, defendant was required to submit a plan to implement desegre- 
gation within the University. 

83. Milts & as. V. Polk Co. Hd. of Ed. 395 F 2d 66 (CAS, Fla. 1968). Same as 
Less V. Macon. 

84. U. S. V. Elloree School Dhtrict No. 7 Orangeburg Countyt S. C, 283 F. 
Supp 557 (1968). P'reedom of choice desegregation plan as operated in 
this school district was upheld. 

85. Carr r. Montgomery County Board of Educxttion^ 289 F. Supp 617 Ala,, 
(1968). The school system was warned that unless its “freedom-r>f choice” 
plan works, other means to assure integration will be required. Reh. den. 
402 F 2d 782 0968). 

86. Adams v. Mathews^ 403 F 2d 181 (5th Circ., 1968). Hoard has affirmative 
duty to develop plans to end desegregation. 

87. a S. V. School Dufrtef 15/, CboJt County 404 F 2d 353 III,, (1968). First 
northern federal decision to put affirmative duty upon board also ruled 
against faculty segregation. 

38. Knowles i>. Board of Public Instruction of Leon County, F/ortdlc*, 495 F. 
2d. 1206 (5th C. 1969). Individual Negro teacher denied she had a legal 
right to be transferred to a while school. 

89. Freeman v. Cyutd Special School District^ 405 F. 2d 1153 (1969). Court 
held the failure to renew contracts for six Negro teachers wis not based 
upon racial discrimination and dismissed the action. 

90. U. S. V. Board of Education Lincoln Co., 295 F. Supp 1041 (Ga., 1969). 
State law gi'ing scholar sriip grants for attendance at priva*' schools 
declared unconstitutional. 

91. U. S. VI. Montgomery Co. Bd, of Education 23 L Ed 253 (Ala., 1969). 
Supreme Court ordered each schools faculty balance to approximate 
district wide rado. 

92. Alexander v. Holmes Co. Board of Education. U.S.SCt Case 632 decided 
October 29, 1969. “ 'All deliberate speed’ fo? de^gregation is no longer 
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constitutionally permissible.” 

”Tbe obligation o( every school district is to terminate dual school s) stems 
at once and to operate now and hereafter only unitary schools." 

93. Henry r. Ctaricsdatt Mun. Sep. School Distri‘:t i09 F 2d 597 (5 CIr., Miss. 
1969). 

9i. Coppt.'Jge r. Franktih County Bd. of Ed. 293 F. Sup. 356 (196d). Federal 
benefits (mo.ney) /ollov; the child in dcsegregaLon transfers. 

95. Pate tr. Dade County Bd. of Ed. (S.D. Fla. Mi.ni Div. No. 69-?020*Clv. 
C\) 8/29/69. 

96. Green et. at r. Couny School Bd. New Kent County el al. 391 U.S. 430 
(CA 4 Va. 1963). Federal district must judge segregal on plans in teims of 
effectiveness and retain jurisdiction till plan works. 

97. U.S. V. Montgomery County Bd. of Ed.; Carr v. Afonlgomery fJouniy Bd. 
of Ed. 37 Law Week 4161 (5 Cir., / ' 1969). District Court nay require 
desegregalioa of school faculties ou quota basis equal to community black- 
white ratio; ad interim may use reasonable malhemalical ratio. Same as 
Cleveland v. Union Parish School Bd. 406 F. 2d 1331. 

98. Brice r. Landil CA 61805, (No. Disl. Calif. 8/8/69). Can’t close black 
school strictly on preference to keep white school ope»^ and move in 
blaf'ks-seemiiigly as ‘guests’. 

99. Bd. of Public Inits., Palm Beach Co. v. Colen (Secy HEW) 413 F. 2d 1201 
HEW deferred of federal fund? because of unsatisfactory progess on deseg- 
regation, was no' a “refund of assistance” under Gvil Rigiits Act, which 
wo;^td have required hearing and finding-then not violate due process. 

IV, Epilog 

Indeed, today, black and white blend to gray in any review of the various federal 
circuits’ positions on school dcfrcgicgation. Here is an example of what Lloyd McCann 
would have called a “frontier of law.” I am sure Boh Drury would have added, 
“Teachers now have to realise that ‘up against the wall’ doesnH call for a spelling bee.” 

144 

:149 



er|c 



CIVIL RIGHTS 

The hi&tory of litigation from Plessy through Brou'n to the present kaieiooscope 
adds to the growing misery of school leaders. While the legal-physical act of Jesegre* 
gation is difficult, the value of structure of integration is finding new opposition 
among many black communities who want their school separate but better and to 
have neighborhood control of school governance. A 1967 Report of the United States 
Commission on Civil Rights gives interesting data.^ 

Although integration efforts are frequently initiated :n ^he early grades, the 
Report indicated that 65 per cent of the nation’s black first graders attended black 
schools-I.e., schools with over 90 per cent black enrollment. Similarly, 80 per cent 
of the white children attended first grade in white schools. This situation is more 
extreme in the large urban are*^ when the center city is Compared with its suburbs. 
As soon as a school hits the 50 per cent black level, the rate of “white flight acceler- 
ates till the school reaches the 90+ per cent black level. There appears to be nJ corre- 
lation between racial trends and size of the citj\ “Not only are Negroes concentrated 
in central cities, but they are segregated wit) in them.’ 

The rising Negro s^hool enrollment, combined with only 
slight desegregation, has produced a substantial increase in the 
number of Negroes attending all-Negro or ricariy all-Negro 
schools in Southern and border Slate cities.^ 

The obvious root of the problem lies in residential patterns. While racially- 
oriented zoning ordinajices have long been unconstitutional,^^ private convenants, also 
unconstitutional/^ have continued to keep residential areas segregated. If one cares to 

sue, damages can be ccdlected when one is barreil fror* a neighborhood because of 

. - 12 
racial restrictions. 

While case law has ruled against discriminatory realty practices before Brou n, 

13 

community patterns change slowly, and various devices including eminent domain'*' 
and unwritten agreements are used. 
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Anolher dimensicn is witness- d in the trend of increasing white enrollments in 
the non-public schools. 



Student demands, teacher s'.riL.s, taxpayers’ revolts needn’t have the forrlh 
horseman of racial unrest to concern school leaders. These» plus prostate trouble, the 
superinlendt^il can forego. The problems are here and have some common derivations. 
Educationally, certain changes have to bt made; until they are, that law must be relied 
upor. a guide to conduct. It behooves each school leader to know his rights and 
responsibilities under the law in dealing with militancy, confrontation, and even 
rebellion. 

The problems are insoluble under the existing confusion. Some current examples 
are given. One urban district has been ordered to desegregate its schools. Because of 
topographical and realty patteri-^s, this can only be accomplished by a massive cross- 
bussing program. The stale will not provide the funding for tlie added bus service nor 
will the local electorate. Yet, the order still stands. 

Another district is ordered to completely desegregate its clcmenlar)’ schools by 
ibc end of the current semester (mid-year). 



Still another district Is under court restrictions in the selection of a new siie. 
Here, the pioblem appears to be not black or white but green: two school board mem- 
bers have a substantial interest in one of the siles-the most expensive one. A fourth 
school board makes an effort to desegregate its schools on its own rather than act 
under the onus of an imminent order. A neighboring diplrict delays action through liti- 
gation. 7ht President of the United States appears to l ack jown from enforcing deseg- 
regation via busing program.. Next, the first school beard is ousted from office and 
white conservatives replace the members. 



o 

ERIC 

MMiffilffTIILiU 

E 



Currently, freedom -of -choice plana appear to ' ' accepted by the federal admin- 
istration as being a satisfartory action by local districts. The federal courts have ruled 
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that such plans are acceptable only if they accomplish desegregation. The U.S. Civil 
Rights Commission has criticized the Executive branch for the apparent slow’down and 
laxity connected with desegregation efforts/^ 

This criticLsm concluded: 

Wc speak out now since we believe our Government must follow tlie moral and 
legal principles and promises on which our Constitution and laws are based and meet 
the high expectations to which the people of thl« country have addressed them* 
selves/^ 

The above documentation and commentary constitute a complex problem to 
which school leaders and boa”d attorneys must addres". themselves. Court action and 
stale legislation are two torturous avenues toward solutions. One student of school law 
inquired if the search for a solution might not hz a worthy project for NOLPE. The 
question is transmitted he«e. 

Two items are submitted in the appendices So promote further discussion. The 
first 13 a document dtslribul?d by black students to an urban board of education. The 
second appendix represents the reaction of l}ie teachers' group to the students' 
demarids. 

The appendices are edited sufficiently **to protect ih? innocent," if there a-’c any 
remaining. 

Your reactions to this presentation are solicited. 

Appendix A 

Representatives o! the Black SludenL Union (of X Y, and Z Higli ;*:hool«) 
addre.s^ed the Board of Education on September 18, 1969, and present^’d the 
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following demands to th« Board: 

1. Vocational training plan for grades 9 Irou^ 12 with the 11th and 12lh 
grades working part time and going lo school part time (similar to the pro- 
gram now in effect at Co-op) and also that a job would be available 
for them after graduation. 

2. That five (5) adults be employed to patrol the schools and k>e paid 
$100.00 week for their scrnces. A list of names for these positions to 
be submitted. 

3. The right to request a budget, to keep reports on how money is spent and 
the right to examine said reports. 

4. Free access to the Public Addrew system. 

5. The right to add to or change any demands. 

6. Freedom of movement in schools. 

7. Demands must be met by dale ol next Board meeting. 

8. The p/egnant girls that rctuin to school be given the san^c opportunities as 
other giHs. (To participate in all school activities) 

9. That the lUh grade histor)* classes be made aware of Negro history\ 

10. Mandatory that all scho^ds have black history courses. 

11. Change white history courses to bhek hialor/ courses. 

12. All courses taught, by idack instru:tors, to receive full credit. 

13. Outlaw present grading system-A through F not good. 

14. Eliminate suspension of students, help tlicm instead, siispeid only when 
necessary. 

15. That pregnant girls be permitted lo remain in school to ^ong as possible. 

16. Demand the name of X and Y High Schools be changed to tlic name of a 
Negro person. 

17. Board io meet with Student Union representatives once a montli for at 
least a two4iour session. 

18. Request a true evaluation the teachers and would like to select their 
teac hers. 
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19. That teachers should not be given an increase in salary until they qualify 



only, no white person. People are responsible only to those they serve. 

21. The Student Union to become a part of the “area** Planning Council and 
have a voice in the meetings. 

22- Want Mr. B. (local, black militant) as their only advisor with no inter- 
fercnee from the Board. 



The local CTA slronfi^y supports the immediate establishment, within each 
school, of precedures that would allow for a more effective means for students to com- 
municate their opinions and concerns. 

Students should have the right to express their views, opinions, and suggestions 
withoiit reprisal. It is necessary to have student invobement and cooperation in the 
development of some school policies. However, wit}i this right theie also comes a 
responsibility. It u the responsibility of the students to insure that their suggestions 
anu opinions have been formed with careful thought and consideration as to their 
reasonablenesc and their validity. The tw enty>two demands from the representatives of 
the Black Student Union of X, and Z Higli Schools do not indicate that responsible 
thought was used in thrir formation. Only a few of the demands bear consideration, 
those b^ing: 



as a good teacher. 

20. Black principals and black teachers should be responsible to black persons 



Appendix 6 



BLACK STUDENT UNION DEMANDS 



(1) Vocational training plan for ^des 9- 1 2 



(z) That all 11th grade history classes be mad* aware, of 
history 

A1 schools should incorporate black hislory into their 
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curriculum 

The remaining nineteen demands considered in their entirety, would do nothing 
out set back, considerably, what gains have b^’.en made to this point to insure a quality 
integrated education for each student. 

A number of demands tend to lavoi separalisnr of Mack and while students 
and teachers. It is unquestionably unrealistic to consider separatism as a means to 
obtain quality education. It is imperative that people A our society learn to live to- 
gether and judge each other, not on the basis of color, but on the basis of cliaracler; 
ones individual value as a unique human being. It is for these reasons that the local 
CTA urges, most vigorously, the rejection of all the demands made on the Board of 
Education by the Black Student Union of X, Y, and Z High Schools, with the 
exception of the three mcnliorcd items. 

T. C., President 

Local Classroom Teachers’ Ar^n. 
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FOOTNOTES 



^ For a complete chronolo^fy see Irving j. Sloan. Tl^e American Negro- A Chronology aixl 
Fact Book . Dobbe Ferry, N. Y.; Oceana PuMicalion, 1965. 

^ Seventy yeai.' ^ater (1969) the "Miparate but bctler” principle awaitJ court le/iew. 

^ An interesting case, missed In many reports, lab^r esUblished that such dual syst^rw based 
upon religious preferences were also contrary to federal *;i‘vantees, using Brown as precedent. 
(Moore vs. Mercer County , 330.0.2d 406 (Ohio, 1965) 

* In this paper, “desegregation” is seen as a legal action \/hik “integration'’ is visualized as a 
policy (value) statement. 

^ See AASA Hot Line , Oci.-Nov. 1969, Vol. 2, No. 10, P. 1. 

^ The CommHsion, Ra nal Isolation in the Public School . Vol. 1, Washington; CK)sc.Ament 
ftlnting Office, 1967. 

^ Ibid. , pp. 2'3. 

^ Ibid., p. 12. 

^ p. 10. 

Buchanan v.Wa^ley, 245 U.S. 60 (1917). 

Corrigan v. Buckley . 271 Uil. 323 (1926); Shelley v. Kracinef, 334 U S. I (1948), anu 
Hufd V. Hodge, 334 U.S. 24 (1948). 

Barrows v.JaAson . ’46 U.S. 249 (1953V 

Land condemnation to eliminate threat of bladi from movir.| lito a white neigh- 

borhood was deemed unconstitutional, City of Oeve Couer v. Weinstein. 329 SW 2d 399 (Mo. 

19S9V 

^^“Teri of Ctvii Rights ComraWon .Statement oti School Desegregation,” The New Yo* 
runes. Sept. 13, 1969, p. C^. 
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A LOOK AT CITY ADMINISTRATION 
by 

Paul W. Briggs 

Superintendent, Cleveland, Ohio 



1 would say that while Jim O'Meara and i do sit around part of the time on 



opposite sides of the table, I think that the enterprise of education is such that there 
really is only one side to the table. Sometimes what we are really talking about isdif* 
Terent ways of actual^/ improving education. Those who administer schools today 



days. The system of negotiation, the system of bargaining, the system of grievance 
procedures to a great patent is nothing more than a system of communication and it is 
one that has pretty much grown up aiound frankness and straight forward operation. 
1 think the days of intrigue and trying to play it cute have gone and in school systems 
where it hasn't gone, Jim^ are the school systems that are in real deep trouble. 
Not that we are out of trouble, but we certainly are frank and 1 think we have almost 
exactly the same information on every problem. TViere is ro problem that does not get 
a thorough airing at least once a month as we sit down around the table and talk about 
the problems that we are facing. I think it is becau^ of those monthly meetings that 
w^ appear to be moving along a rather smooth courr^:. 

I Mn especially privileged to be on a program that allows me more time to talk 
will) my friend Bill McKnight than I have had for a couple of years. We talk often, 
but not for very long and usually by pbone. Here today we had an opportunity to be 
seated together. Bill McKnight is one of our distinguished citiaens and one of the first 
Oeveland attorneys that 1 became aeqauinted with. He U 4n individual that holds my 



hive the kind of autonomy that they tell me used to be so free in the good old 
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highest loUl respect because he is a professional and he kno>^’s what he is doing. He 
and 1 went through some real interesting days that he will never forget arid I will never 
forget. Some of the overtones were racial, but Bill McKnighl, and, I hope, Paul Briggs, 
looked at their problems not with a racial approach, but rather as individuals who 
attempted to honestly and properly solve problems. 

Now 1 don’t know what a Superintendent of Schools can say at a meeting li\e 
this that would be importint. I think that 1 might make the largest contribution by 
taking a quick look at the admiristratSon of an urban school fystem with you very 
briefly and pin point some of the things that we are attempting to do and some of the 
real problems that we have that alt of society is going to have to address itself to 
before wc get out of trouble. 

Yes, Jim, I came out of the quiet welfare slate of the North, Michigan, where 1 
served the school system for many years. I came to Parma, which is right up against 
the city limits of Cleveland and stayed there for seven years. Then I moved into the 
city of Qcveland. 

The trip from Parma to Cleveland is the longest trip 1 have ever taken in my life. 
It ws'i a trip through an iron curtain. Altbou^ I lived rigVt next door to Qevdand,! 
had not seen any of *^e problems of Cleveland; I did not understand the problems of 
Cleveland; J did not s, :e issues of Cleveland; and I had no comprehension of the 
magnitude or the kinds of adminUtrative problems that an urban school system has. 
lliat is my excuse for being crasy e:.ougfi to lake the superin tendency of the city. 

I had several psychiatrists call me and offer their immediate services because 
they knew that anybody who wouM have taken on the ad minis Ira b‘ve job of an urban 
school By'sicm ought to have some kind of attention. Of the ten largest cities in the 
United Slates there is no one in ll ; ^uperinteiidency who was there ten years ago or 
six years ago. Over half of them changed in the last three years. 
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Why the lurnover? I think that ' e are dealing with problems and with social 
change at a time when it is almost impossible to satisfy the \ario\is forces that seem- 
ingly have to be satisfied. And I would like to take just a couple of minutes to give you 
a profile of a city, because our city is not much different from the other large cities. 
And you must understand the profile if you are going to understand the kind of admin- 
istration that you must count to meet the needs of the city. 

The Citv of Qevelar.d is not mueV different than the other cities of the North; 
it is quite different from the cities of the SoulJi. Wlien we look back over this town 
not loo many years we find that in the center city there were residential areas that 
were built by great prestigious families, areas where families such as the Rockefellers 
lived, areas of prestige, the caniage trade. You can see the relics as you go down Euclid 
Avenue. But what happened in Cleveland and every place else? We left our cities. We 
abandoned the central section of the cities as we attempted to flee to suburbia where 
we could have larger lots, a place to park our two or three automobiles and a place for 
a swimming pool. For several decades as suburbanites made their livelihood in the city, 
they didn’t see what happened to the old neigjiborhood. They didn’t see what 
problems were created. They didn't understand it, and they still don’t. This morning, 
270,000 people drove by automobile into the City of Oeveland. They started about 
7:00 a.m. and they hit the peak about 8:15. If you doubt the number, hit any of our 
roads coming into the city of Cleveland about 8:00 or 8:15 in the morning. About 
3:30 this afternoon they will leave the city again, having made their living here today. 
But they have gone over the problem or under the problem or around the problem and 
haven’t seen it. So let us uke a look at what has happened. 

Since 1950 in the city of Oeveland we have lost one hundred thirty thousand 
residents, but the Cleveland schools gained 53,000 children -a fifty per cent increase 
in enrollment while the population went down. In the area of Glenville where you 
teach Jim, in 1945, there were only 5,000 students in all the Glenville elementary 
schools. Somebody should Ivave seen that something was happening because 2660 
children were in the kindergarten. By 1965 that 5,000 in the elementary schools had 
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gp’own to 16,800. The area of Hou^, two and a quarter square miles, where for 50 
years three elementary schools were comfort’d)! e, ended up with over 10,000 students 
in eleven elementary schools. Something happened. 

Well now it wouldn't be too bad if the problem was just numbers of people. 
But during that same time what happened to dollar expenditures for education? We 
were so busy building brand new school systems, ringing the old city with new heauti' 
fuJ buildings. Everybody was satisfied that everything was well and good in the city. 
The old leadership was absent and the new leadership was not yet developed. We for* 
got about the physical as well as the program aspects of the city schools. 

During the entire decade of the *40's in the city of Cleveland total capital 
improvements amounted to $1,980,000. This summer in a twelve week period we 
spent $12,000,000. No wonder we still have children in schools that are 113 years old 
built before Abe Lincoln moved into the White House the first time. Wc have schools 
that were built before Edison invented the electric light bulb. We have buddings that 
were built before Bell invented the telephone. We have a backlog so great that it is 
almost impossibte to comprehend. If we just brought the Cleveland schools physically 
up to 50 years of age, it would cost us $300,000,000, If vre brou^t it up to the 
standard of the sub .b I left, it would cost one^half billion dollars. Nobody paid 
attention to thiu probit.n. 

The Chamber of Commerce published fulkpage ads against school bond issues 
and levies. Great presd^us cidtens who were elected to the school board proclaimed 
with dignity and with sanedty the “pty*as you-go" program. The only thing was we 
weren't paying and we weren't going. All ri^t, let's not dwell too tong on any one 
part of the profile. 

What happened *o the people? Since 1950 in the city of QeveJtnd, the number 
of children coming from relief families has increased by 700 per cent Today one^fifth 
of our total enrollment are from homes that are gvtdng one kind of public assistance 
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or anvther. We have sev<?n per cert of the total enrollment of the State of Ohio and 
thirty-three per cent of the relief children of the State of Ohio. Do you suppose you 
can tell those facts to the legislators? Do you suppose th^y take that into considera- 
tion when they make out the foundation program that puts Cleveland at the bottom. 
This is true in every state. Big urban centers are at the bottom as far as per capita con- 
tributions of the State Legislature. 

\Miat about the educational problems of the city? This is a city where 50,000 
adults are on the records a . being functionnlly illiterate. This is a city where our total 
adult population, above 21 years of age, 45 percent have not gone beyond the eighth 
grade. 



If you take a picutre of the rel'ef roles we are hcasy as far as children from relief 
families are concerned. Some of our schools have over 80 per cent of the children from 
relief homes. Take a further look at the relief roles. It wasn’t too long ago that we 
were spending $21 million a year for relief; then $25 million, and $50 million; this 
year, $60 million. ITiis year we will spend more money on relief in the city of Cleve- 
land than we will on the total educational program for all elementary school children. 
When we look at New York City wc feel better because this year in New York City 
they will spend more on relief than on the total educational program of elementary 
and secondary schools. Wc could go on and on. 

We find almost a total absence of reading materials or reading, almost a total 
absence of strong cultural Inputs in the area of good literature, good art, good music. 
Add to that a physical dettrioration of the neighborhood and you have an ugly 
en\Tronmenl that spells trouble. Now, at ihb point I would like to wy that 1 am not 
pessimLlic about Cleveland or education in Cleveland. 11^18 may be another reason 
why 1 ought to see a phychiatrist. 1 was at t ps)chia(ri«C8 hor ic th: other night. I was 
visiting socially, not professionally. He is a great guy aft^r three martinis, and he had 
had five. He talked about the tgo of mankind. He said, "It wa^ g^eal back in the good 
old days when we believ.xl that God created us but then so many things have 
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happened to our ego. Some crazy scientist came along and decided that we weren’t the 
center of the universe, but we lived on a little earth. That hurl our ego. 

“Then those crazy scientists came back again and shot another great big hole in 
mankind. They said God didn’t create you; you came from monkeys. Ihink what that 
did to the ego of man who thought he was something special that God had created. 
But do you know what is happening to us today? ’ We are being restored. 

We sent : couple of guys to the moon and they started walking and you know 
they didn’t sec any footprints and they didn’t sec anybody. We got gome spooky 
equipment up on Mars. And there is nobody on Mars. 

We arc getting ready to send some mote equipment beyond this sphere and you 
know we arc going to find there is nobody out there cither. 

“We are all alone, we Vc God.” 

Well somcihing has happened to the ego of kids that come through a system of 
toU^ isolation, total poverty, total squalor, and total absence of the fine cultural 
inputs that should be put into the early lives of children. 

What is the role of the school in all of this? I tell you today the role of the 
school is more than teaching reading, writing, arithmetic. And anybody that thinks the 
role of the school today is teaching reading is absolutely out of his cotton picking, 
head. It a not that. 

The kids that are not IcamiRg to read are not learning because they don't have 
good teachers or the system of reading is rotten. They are not learning to read because 
their w «’ of life has rwt yet become releva.it to the point that they need to read and 
readirig is important. 
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1 don't speak German; my mother did, but I don't. Why? Because I have no rea* 
son to speak or read German, none whatsoever. I never have had a reason; but let me 
tdl you if I found it necessary to read German to make a tivit.g or to communicate 
with my neighbors I would be doing it in a few weeks because it would be relevant. 

Reading isn't relevant to too many children in the inner-city. It is time we stop- 
ped beating the reading teacher. We can take the reading teacher who does the best 
job in the United States^ reduce her load by one-half, and put her with a group of 
children that don't know reading as a way of life and the kids will cheat. There will be 
very lililc relationship between the quality of the instruction and the amount of 
achievement. 

But 1 tell you what will improve reading. When we in public education with the 
support of a total society begin attacking the problems that I have just identified here, 
when the public school as the one common agency begins to be the organization that 
attacks problems of unemployment and isolation and cultural deprivation and docs it 
effectively, everything else is going to start fitting into place. The time has come when 
society should pull itself together. Those who think (hat their position is that of need- 
ling and criticizing and tearing down should be given less attention and less financial 
support. If the few people with talent in those groups could be persuaded to help 
make the system work, then we would start seeing thiugs moving. I would like to see 
8ome thrust on the part of the legal profession in the direction of helping to change 
and improve society rather than stand by thinking it's smart to criticize every single 
thing that a group of people in education are try ing to do for children. 

I am encouraged this afternoon because I am beginning to see evidence of 
change. 1 am beginning to see evidence of change in the pattm of crowding in the 
inner-city, in the areas of Hou|^, and Glenville. I find that the enrollments in elemen- 
tary schools in the last four years have dropped by twenty and Iwcnly-frvc per cent. 
The horrible push forwud that we have had for twenty years in enrollment hss not 
only leveled off, but has dropped in oik* location by twenty per cent and in another by 
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twenly-five per cent. 

I am encc iroged from the standpoint of employabdity and actual employment. 
I see some success stories on the horizons when we take our high schools and make 
them into schools that hav . two exit doors, one leading to college and the other to 
immedia^ employmer r 1 see in Cleveland our business and inaustrial ojmmunity 
opening its doors to inner-city employment. A year ago over ninety per cent of our 
graduates from the five inner-city high schools were employed; the same thing was 
true again this year. 

This year's graduates from the five inner-city high schools will take back into 
the imer-city for the first year of employment better than $5 million from payrolls; 
not relief money, but payroll mjnoy. This is green power. If we get just iive years of 
this trend with an additional $5 million of new money going into the in..^r-ci;y each 
year, some changes are going to take place. 

When I take a look at what happened during the last live ycaia as far as 
admissions to college, I find that there has been an increase of over one hundred per 
cent of students fron our inner-city high schools actually enrolling in college. 

lake a look at what happened to the amount of scholarship money available. 
Five years ago it was less than one half million dollai's; this year, three and a quarter 
million dollars; next year it will reach 14 million. 

Then look at what is kapperJng to little children as far as books that they are 
taking home. Five years ago we dirin't have any libraries in the elementary schools of 
Cleveland. Today we have libraries in every one of them. Just last year three and a 
quarter million books went home with little children. Don^ tell me they are not read* 
tng now. This year our aim ia 5,000,000 or more. 

Take a look at what'a happening to our older buildinpi. In Hve years we have 
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opened eight hundred new classrooms, enough to take care of double the erroUment 
of Shaker Kei^its. We will open that many more in the next five years. 

Today we have one thousand more teachers and professionab than we had five 
years ago. Five years ago we h^d a shortage of four hundred ttachers. This year we 
interviewed ten thousand young people, hired twelve hundred, and could have hired 
three thousand. Part of this succor b due to the kind of salaries we get negotiated 
with the Union. And Jim O’Meara started to negotiate for better salaries right here 
at the table now. 

! sec some progress when I look at the way people are beginning to react. Don’t 
listen to the loud voices because they are in a minority; the biggest voice represents 
the smallest following. The people with the answers don't have the problcn\s. If we 
listen to what the small people are saying and listen to the small voices, we find almost 
a tola] unanimous approval of doing something for our cities and for the children of 
the dties. In six years of service at the city of Cleveland the tax rate for school pur- 
poses has gone up one hundred per cent by a vote of the people. Now this tells you 
that people want change; they want quality education. I think what we have got to do 
is aggressively attack the targets of ton'.orrcw in our cities. We have got to ask our- 
selves which targets can education successfully attack; what are the new alliances we 
have got to have as we attack the problems. I predict that the cities of this country can 
get themselves out of trouble; that we can have some success stories in America; that 
we can produce a belter society; that we can avoid, if we want to, the polarisation that 
is now beginning to occur. I am telling you today it cannot be done if we listen to the 
voices of attack, if we listen to the voices of dealruction. It cannot be done by closing 
our schools, by decreasing our expenditures for education, or by attempting to use the 
school amply to promote one person’s or one urganiution’s viewpoint. 

Now we have great problems, but none of the problems are so great that they 
cannot be solved. Man usually hac had his greatest hours during his periods of greatest 
crisu. The crisis of our u*han cities were never so sevei^ as it is today* The crisis calls 
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for a new kind of coalition of hi^^her education with elementary and secondary educa- 
tion. We need the help of the scholai r, we need the help of the professions; we need 
the time of the housewife; we need the understanding and open door of business and 
industry; and we need the kind of support that can come from interested, concerned 
citia ns. Education nteds the support of a total society and, if it can get this, I think 
we can pull ourselves out of trouble. 

This is how one city superintendent maintains at least a little degree of sanity 
and the ability to go home at night and sleep and get ready to Come back tomorrow to 
face i'le problems because I am now seeing evidence that a total city wants what is 
good, what is in the right direction and that there is chance of success. 
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CONSTITUl lONAL PROTECTION OF PROTEST 
by 

William Van Aistyne 

Professor of Law, Duke University 

The burden of tny opening remarks is rather light and simultaneously inadequate 
for reasons observed in a quotation from Oliver Wendell Holmes, Jr., that “general 
propositions do net decide corcrete cases.“ General remarks by a speaker tend not to 
be responsive to the specific concserns of members of the audience. But recognizing 
that is so, I merely propose therefore, in these introductory remarks, to try to state 
certain general propositions now sufficiently developed by the federal courts that we 
can understand at least the ground rules against which we may then test more particu- 
lar situations. Then to the extent that you may be disappointed in the seeming general- 
ity of my opening remarks, f would count on the panelists on your own initiative to 
raise specific issues to which I would try to respond with more appropriate directness 
than is possible in the presentation of an overview. 

I want therefore, briefly to try to touch upon roughly four different considera- 
tions. The first of these has to do with the general extent to which freedom of rpeech 
as explicitly ptoleclcd in the first amendment to the Constitution is carried over and 
made applicable to public schools through the due process clause of the fourteenth 
amendment, that clause which provides that **no stale shall deprive any person of 
liberty without due procesa." Secondly I want to r^.ach the extent to which the 
requirement of more regular procedure or the right to a hearing, may now be newly 
infused as a requirement, a prerequisite to disciplinary action which may be contem- 
plated against any stud»it alleged to have violated a valM rule. Then even more briefly. 
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I want to touch on some other items. One has to do with the special problem of mass 
misconduct. That is to say alleged disciplinary problems involving sc. large a number of 
people under such calamitous or seemingly emergency cireumgUnces th::t new 
elements are introduced that may make it appropriate to consider some things which a 
school would not be fiee to do otherwise, as using summary proc^ess or peremptory 
process which would not be constitutionally tolerable if we were dealing with more 
sedate times and merely an occasional infraction by an individual student. Finally 
because much of my own background in this area U drawn from litigation .it the uni- 
versity level, I want ultimately tc acknowledge some tentative distinction may still 
endure, and thus make feasible a degree of control at the high schrX>I level and surely 
at the primary school level which would be fell constitutionally intolerable in the con- 
text of the public university situation where one is dealing with more mature students 
and dealing with an institution which has a mote specialised academic function and 
therefore correspondingly less of a general in foco parentis function. 

With respect to the first item, I mean to suggest that the trend of federal 
decisions and the evolution of constitutional law describe b, in regard to the freedom 
of expression on campus (even embracing symbolic conduct such as wearing of badges 
or the distribution of leaflets or other varieties of political communication), roughly 
three kinds of restrictions of the prerogatives of the public schools authority and 
they are these. First, the requirement acting only on the basis of rules as distinct from 
acting upon a claim of inherent authority alone. The notion I am suggest is 

that to the extent that students are to be subject to severe sanctions for political 
activity, the action sought to be brought against them in a given context must be taken 
primarily on the basis of previously published standards. The school board must under- 
take to review the situation to establish the areas of proscribed and prescribed conduct 
Ihc courts have b-TCome reluctant to accent claims of inherent authority where a given 
school officiJ does not act pursuant to a preordained rule that has Ijceii fashioned by 
a Board of Fducalion, but where the school official composes the rule on the spot 
suitable for the occasion, which he fell retrospectively was somehow disruptive or 
distasteful. The fx>tion of od hoc rule-making, whtre the rule is more or less conjured 
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by the nun who then presumes to impose his authority against the st''dent, carries 
w.!h it a trace of a very old vice; the vice of ex post facto law, the invention of a norm 
which is established only after the conduct sougfit to be punished has already occurred, 
whereas the conduct had to take place at a point in time where the individual engaging 
in it had no particular reason to know one way or another whether that which he 
proposed to do would necessarily be regarded as forbidden. Anotho part of the con* 
stitudon itself condemns the use of ex post facto laws as a general criminal mechanism 
in organised society, ft cannot come as a great shock, therefore, that the courts may 
also require a greater degree of rule-making circumspectness on the part of Boards of 
Education. They should act in advance to describe with reasonable clarity and 
specificity those norms of conduct which they erpect their students to observe or 
those fields of endeavor which they expect their students to avoid. The absence of 
such a rule would necessarily make any subsequent disciplinary action reasonably 
vulnerable to being set asMe by judicial decision. But that is an easy first step, 
although I would suppose as one tries to think about putting together a so<alled 
campus code or a school board code it then becomes mechanically a very difficult 
and trying subject. And I do not mean to suggest that the Board of Education is 
under any obligation at all equivalent to that exercised by a legislature to the extent 
that it would have a detailed handbook resembling a whole collection or codification 
of state statutes, but that at least tiie sones of prescribed conduct be described with 
sufficient clarity, that no one can subsequently claim that he was innocently misled in 
supposing that that which he proposed to do be regarded as condoned or innocent by 
the institution which subsequently sought to itkt action against him. Ihere is a 
necessary compromise between the need to know and the feasibility to provide that 
notice* 

As one moves then to the second level of political action sr d tries to consider 
the constraints of what H is that the school may not forbid the students to do, I think 
one may best address the subject in terms of two very conventional legal formulations. 
Where the area of activity has to do with political expression at least (and I do not 
want to generaliae beyond the spedfte subject of political expression), the usual 
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constitution a] formulation runs something like this: "That a state and therefore its 
boards of education may curtail political expression only to the extent that it is 
prepared to show that the use of the expression, under the particular circumstances, 
would create a clear and present danger of a substantive evil which the state is entitled 
to avoid.” Most people readily understand the first part of the test-that which 
requires that the danger be clear and present- that one not try to forbid for instance, 
the use of political activity on campus, the distribution of leaflets, the holding of 
assemblies in spaces which are physically suitable for holding of assemblies^ that they 
not attempt to justify a condemnation or prohibition of political activity, merely 
according to some remote tpecutations that at some later time, if not curtailed at 
some level, it might escalate into a major act of disruption. I think the words them- 
selves are plain and sensible enough with the requirement that alleged danger be 
"clear” by a high probability and "present”, reasonably imminent, as a condition of 
punishing the conduct. The difficulty, the principal misunderstanding, has come from 
inattention to the second part of this formulation. A clear and present danger of a 
substantive evil which the state is entitled to avoid Immediately raises then the more 
difficult question because something must be assumed. Wbat sort of things is the state 
not entitled to avoid? What kind of standards is the school not privileged to have at all, 
irrespective of the clarity and immediacy of the “danger’^ The basic limitation is an 
ideological limitation, that is to say this, that the evil may never be described in terms 
merely of ideology-lhit a school board no more than a state legislature may seek to 
suppress a point of view solely because of niisgiving or anxieties or apprehensions or 
antagonism to the subject matter or idea which is thus presented. To take a specific 
illustration, for instance, (and an easy one, and indeed and I would hope in this 
company it would be a frankly ur>controversia1 one): even if an overwhelming majority 
of parents and all the members of the school board were so persuaded thcl it would be 
educationally disastrous for young students at the high school level to be exposed to 
those who are hostile to current foreign policy or the military committment i;i 
Vietnam, that they would seek to avoid what they think of as educationally damagirv^ 
or ideologically dama^ng to the student by forbidding them to listen to speakers or iu 
receive literature or to hand out leaflets intensely crilical of that foreign policy. That 
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is not the kind of evil which the state is entitled to avoid. The Constitution itself has 
withdrawn from the state the power to control the nature of th< ideas which are 
allowed free competition for popular approbation to determine that which will 
ultimately prevail, in the market fJacc of ideas. To put it differently, and again to 
take the thought from Mr. Justice Holmes; the best test of truth is the power of a 
given thought to get itself accepted in the competition of the market and Mai truth Ls 
the only basis upon which our wishes may safely be carried out. The emphasis of hb 
statement is on the adjective *That”, rather than on the word “truth”, that is to say 
that in a democratic society, whatever can command popular support after freely 
competing for that popular support without inhibitions or censorship from lT,^sc who 
have misgivings about the nature or essential vice or evil of the idea, b entitltd to have 
its chance. Its triumph in the competitive market place b the democratic acid lest as to 
whether or not it was the better idea. But one can go on, he need not take something 
as easy to digest as freedom of dbsent on American foreign policies. One may speak 
even of freedom of dbsent with the regard to the use of certain drugs so long as the 
presentation b confined to communication that remains in the realm of ideas as 
dbtinct from inciting a violation of the law, it may not constitutionally be described 
as a substantive evil, the acceptance of which can be sought to be avoided by censoring 
those who hold it. In short the school board, like the stale itself, must not punish the 
peaceful expression of an idea sought to be received by those willing to entertain ll. 
The corollary observation drawn from constitutional law b this, that notwithstanding 
the protection of free speech, rules which can be described merely as restricting 
opportunities or expression to a reasonable time and reasonable places and to be 
conducted in a reasonable manner will generally be sustained as a matter of 
constitutional law. Again to lake a very easy illustration: school board rule which 
would place off bounds the particular location of the principal's office would be 
BUSitined by the court on the basb that Ihe peremptory use of that office even for 
purposes of .iudent political communication is sc fundamentally incompatible with 
iU primary use as a place where the principal must ordinarily work, that without 
infringing speech on an Ideological basb, one may fully withdraw thal location from 
use M a political forum. I begin by taking thb absurd and easy illustratbn, however. 
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recognizing lhal one works on a spectrum, that as you go to other compartments 
within the campus itself you may arrive at a different conclusion. Even the corridors, 
for instance, of an academic building may not be deemed unreasond)le places for all 
forms of political communications if the particaiar mode of communication is not 
otherwise disruptive or frankly incompatible with the customary use of those corridors. 
Thus, for instance, an attempt to distribute a given leaflet by a single individr il who 
does not congest the traffic flow in the corridor may be protected. Oa tht, other hand, 
attempts to stage an assembly or a congestion of numbers of people in the corridor 
may itself be regarded as such as unreasonable manner of politied communication or 
so inappropriate, given the time when it is proposed, that a neutral campus rule that 
tries to preserve order and tries simply to preserve aspects of the various facih 
ities for their customary use is certainly tolerable a» a trade-off against its mar- 
ginsi incursion on freedom of speech. Thus the two principle limitations are 
s clear and present danger of an avoidable substantive evil and rules which are 
limited to the neutral control of political communication according to reason- 
able time, place, and manner. I should hope to get more specific with you, per- 
haps as we work into other illustrations, I hope il is clear from what 1 have said 
that since ideas may he communk- led other than by written or spoken means, 
these observatk>ns necessarily are meant to apply to so-called "Byrrbohe" con- 
duct, whether it I, as to do with wearing of badges or other techniques of com- 
munication not involving the conventional modes of oral or written expres- 
sion. 



Assuming that the rules themselves may be valid, and that there are indeed 
rules to speak of, and that a given student is fdt to have violated that rule, we 
necessarily rea'^h the next phase of this disucssion, which **What is the extent to 
which a a^adenl is entitled to a irUl-like hearing, or indeed to any hearing at all 
before a decision of discipline is made?'* In answering that overall question one has to 
make severd distinctions. Hie first one is this: that the quality of procedural 
process is not a single, froten, itylired thing. There is no one way of describing what 
» required as a matter of constitutional taw before sanctions are imposed by various 
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stale instrumentalities upon one person. The quality of procedural due process varies 
as a legal requirement most e^jpecially according to the gravity of the sanction and the 
extent of jeopardy in which the individual is pul. To lake an easy illustration, so that 
we can get av^ay from the notion that there is something built into the law that 
imposes on every school board or every court a single model that is absolutely rigid 
(with hearsay rules and court stenographers and jury trials and all the rest), consider 
these two cases: on the one hand, the most severe sanction that we know-dcath-a 
capital penalty case, in a criminal court and on the other hand a sanction that can't 
amount to more than oral reprimand or a inere counseling by a school official. 

Before a man can be sentenced to death in a criminal court, the slate must proceed not 
only under clear and valid statutes but he must be charged formally and an indictment 
relumed by a grand jury» He is entitled to be represented by counsel. He is entitled to 
be tried by a jury of his peers, the right of confrontation is applied, an endless stream 
of indiscreet procedural requirements are all built in, climaxed of course by the high 
burden of proof which the state must carry; the man is not to be convicted unless his 
guilt has been established beyond a reasonable doubt. To take the other extreme, in 
the school setting where the only sanction in jeopardy of which a student may stand is 
the prospect of an oral reprimand or even social probation for a semester, or reference 
to a counselor whom he must see, the immediate consequences to his ulliit.ate career, 
to hU employment options, to his future educational opportunity are so diminished, 
so absurdly lifter in comparison, that that form of discipline, if it desenes to be 
discipline at all, can necessarily be pursued with completely relaxed informality. None 
of the high procedural safeguards, which would necessarily apply in the criminal case, 
need be observed in this case. When, however, to speak specifically of the more 
oonventiona] form of disdpline in today s school problems, where the sanction is at 
least as grave as tutpention for the balance of the academic year or outright exyuUion 
and it cannot be regarded as counseling or merely transfer to another school of at least 
equrl quality and of equal convenience to the student, where weVe talking about 
Mnctk>ns that may signifKantly impair the future earning capacity of the young man 
and his future educaliorial career as well, then an intermediate degree of procedural 
due procesA tends to lock in. All of this is rationalised, that is, made rational, made 
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reasonable, merely by obaerving that the greater the potential conscquencee from 
making a mistake the greater society has resolved to use care in the determination of 
»bat pp.'ticular decision. When you get down to the specifics then of the more severe 
sanctions as applied to school children at least at the high school level it is my 
impression that they include, or th*y probably, according to the trend to judicial 
decision, include these things. First, a clearly stated charge— a clear statement of what 
th^ rule is that the student is alleged to have violated and what act he is thought to 
have committed which make it appropriate to impose some serious sanction upon him. 
The requirement of this degree of specifying a charge b there in order to advise the 
student of what he has to prepare against, what he b thought to have done so as to 
make useful the next level of the requirement itself, namely the hearing, and that one 
knows reasonably well in advance what he is thougjit to have done. Otherwise, the 
hearing itself may become a matter of surprise, an empty gesture when one learns for 
the first lime, loo late to try to get other people together to act rs witnesses or 
uncloud their memories and make the hearing useful. ITius the elementary reqv'e- 
menl of the charge. It need not even be in v^Titingbut simply an intelligible communi* 
ration what the student is thought to have done wrong, proposed to him suffrciently 
in advance that he will then have a decent opportunity to utilize whatever resources he 
has in preparing for a hearing which may follow. There must he a hearing. It need not 
he a formal or ceremonial thing but it must at least provide him with an opportunity 
to appear, gene^^aJly to be present while those who are presenting things against him 
slate their position, to enable him to know how to answer if indeed he has anything to 
say, but essentially to make ceitain that the person or group who b making the 
decision governing hb future, will maxe U on the basb of information what he has 
been ^le to share and which he knows, therefore, the adminbtiator may act upon. So 
one may spea.k informally of a right to know the nature of the evidence presented to 
the man or group who is thinking of making the critical decision against him. There b 
probably a requirement of impartiality in the group or individual who makes the 
decision and I speak specifically of the right of "impartiality*' and not a right to 
judgment by other students. For my best forecast, that is all the court is likely to 
require-a degree of detachment, of uninvolvemcnl in the body or individual who b 
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ma!<ing the oriticj judgment. 

An issue that has been in controversy with many educators and some courts, and 
which remains a subject of disagreement with the courts on this issue of due process is 
the extent, if any, to which c student is entitled to be accompanied by an advisor of 
his own choosing up to and including an attorney at law. There is currently 
disagreement in this area. The majority of cases thusfarhave rejected the notion that 
the student has a right to have an attorney present. Yet two or three cases quite 
recently have gone the other way. And taking into account the relative novelty with 
which this whole field is being explored, I think it a reasonable forecast that allorneys 
at law will probably be allowed access at least to those hearings in which the 
consequences to the individual students may be very grave, aJthougJi at the same time, 
I believe that the attorney may have to play a reduced function; that is to say, he may 
act as an advisor, he may advUe his client, but he will not necessarily be given the 
prerogative as again.^t a group of laymen who preside on the board to engage in the 
customary adversary role that an attorney at law may pursue in a cou;» which is 

equipped to cope with that dc^ee of profr^^sional skill. But the presence of 

professional counsel at least for tlic sake of dsingthe boy and hLs parents is least 

a possible development in iny view. Finally, although this is not a constitutional 

requirement, a hearing which places the student s academic career in jeopardy should, 
I believe, have a verbatim transcript; and that docs not mean a conit stenographer, it 
does not mean again any elaborate and cosily mechanism exactly taken from courts of 
law, it mcrelv int.uis for instance, a tape recording of the entire proceedings, for 
future use il and when this controversy finds its way into a court. And I intend this 
this last suggestion in a kindly spirit, because to the extent that school boards can 
persuade a crurt of law that the nature of the hearing itself was fundamentally fair, 
then the court is very unlikely to intervene and made an independent review of the 
whole transaction over again. Indeed the customary measure of judicial review, for 
instance, over a subordinate adminklrativc group is mcrcl> to look at the record, if it 
is drawn into controversy, to determine whethe: u. not there is substantial evidence 
in thac record, confidered as a whole, to support the conclusion reached by the 
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admmistrative group. Thus il seems to me that there is economic feasibility in the 
use of a tape recording which may never need to be t ed, and after an inLrval of 
time, of course, may be reused for some other occasion; protective of the student, and 
for the school, extre.nely useful ibelf. This th^n in rough fashion can be seen as a not 
inaccurate overview of the substantive and procedural limitation in regulating 
political controversy on campus. 

Thai leaves for observation two minor themes. One has to do with the emerging 
tendency in some areas of the country for mass protest, mass misconduct, which 
rertuires some flexibility in coping *.rith the situation. For to be sure, if one is dealing, 
for instance, with a brawling group of 2,200 students, who seize a building, and 
nothing may be done to anyone until the full procediiral apparatus has been obscn'cd 
in respect to each student, we may be forever in trying to restore order to the campus. 
I do mean to suggest therefore, that the federal courts are not insensitise to the 
emergency need to reestablish order and, to the extent that intcc'm measures can be 
seen as justiiied by the proportion of tlie emergency, they will be sustained. Let me be 
specific in two regards at least. One has to do with the use of an interim suspension on 
the spot, prior to a hearing on any underlying charge. If we assume, for instance, that 
a number of students are Mocking the hallway or otherwise directly interfering with 
the conduct of classes, and that there is no feasibility to hold individual hearings of the 
style I have tried to outline and still restore order in a sufficiently prompt fashion to 
pi on with the ordinary school routine, given a reasonable effort to identify the 
individual students, an interim suspension against diosc identified students may be 
imposed and take effect pending the subsequent outcome of the sort of hearing I have 
tried to describe. There is one qualification to the use of interim suspension that at 
least one federal court has suggested, however, and that is this. That to the extent that 
the short circuiting of fair hearing to determine individualized gult is justified in the 
first instance because of the emergency, because of the felt necessity to take this 
measure in that the continuing presence of the student until the hearing is held is 
iUcIf felt to be a danger to the school, unless the hearing is held within t reasonable 
amount of lime, the student must be given an opportunity lo provide personal 
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reassurance pending tVie oulcome of a more regular hearing that will not continue to be 
a source of disruption to the school, What it reduces down to mechanically, I suppose, 
is to clear a given area and persuade the students on the spot, but if there is to be no 
hearing to determine their individual responsibility within a few days (it sometimes 
may be simply impossible as a physic^ matter) then those students must be at least 
given the chance fo come in and indicate that if they are restored to the classroom, 
pending the outcome cf the hearing on their major offense, they wo'ild provide 
assurance that they would attend class and not engage in disruption pending the out- 
come of the hearing. Thus the trade off between the protection of the student against 
peremptory process by the school and the maintenance of order. (As an additional 
measure that the school is en tided to use under these circumsUnces, recourse m^y be 
had to a local court to secure an injunction against the continuation of certain 
boisterous or immediately disruptive conduct by the students.) 

Finally this observation, by way of scaling down and trying to put in more 
modest perspective the necessary relevance of what little I have had to say. As I tried 
Co indicate in the beginning, most of the legal development in the federal courts based 
on constitutional law has arisen not in the setting of tl»c public schools, but in the 
setting of the public universities. And it is true, to be sure, that the Fourteenth 
Amendment applies equaily to public schools as it does to public universities. Yet it 
does not necessarily follow that lb* particular protection which a person receives is 
the same irrespective of his age or the nature of the school. There ore differences 
between higfi school needs and university needs which will be still acknowledged by 
the courts. Thus, for instance, a public school may have some rules respecting social 
conr.uct which a court might not believe were constitutionally tolerable with regard 
to an adult age person 21, even 18 in a university. In the relative younger age of the 
high sciioo! an \ certainly the primary school students, the notion that the «ichool acts 
in toco porentis c^uinol be wholly disparaged. 
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RESPONSE TO WILLIAM VAN ALSTYNE 
by 

William Hartman, Attorney 

Cleveland, Ohio 

fn this situation I like to return to my freshman year at Jaw school and get out 
some of my worn books. I have turned this time to Blackstone which I find very com- 
forting on this subject It says a parent may delegate part of his parental authority 
during his life to the tutor or scho:>l master of his child who stands in loco parentit and 
has such a portion of the powers of the parent committed to his charge, that of 
restrabit and correction, as may be necessary to assure the purposes for which he is 
employed. Now at the time I was in law school that was a very comforting thought 
because that solved the whole situation. Here, however, on reflection, Lf the schools 
today were only delegated the authority that the parents now have I think we would 
have utter chaos. 

Now ] am going to spend a litdc time, very little time, talking to you from the 
standpoint of the lawyer that gets called by the school board or gets cdled by 
Mr. Sheldon. What do we do? The first thing, and before I even consider constitutional 
rights, and I think this is going to become more and more important, the fust 
question I try to ask myself is what power or authority docs the superintendent or the 
board have tc impose and enforce a rule. Forgetting the ccnstilutional question 
entirely, where do they get this authority on this particular rule? I also try to keep in 
mind that school is not a public forum, it is not in the category of streets and paks, 
speech is not free in all places at all times in every manner and I by not to become 
confused with some of the cases that have to do with the efforts to slop rpeech 
making in public places, public parks and public streets. I also have come to recognise 
that you cannot rely upon the failure to show an abuse of discretion. W'hat a com- 
forting defense that used to be when you could simply rest and argue that no one has 
shown an ahust of discretion. That will no longer do. 
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When we get to the making of rules I am concerned greatly about whether the 
rule is going to be enforced in a situation which really it wasn't intended to cover^ but 
by its language it docs cover. In other words, whether or not the rule is going to he 
uniformly enforced and whether to enforce it even in a situation which really doesn't 
bother you, the school may end up in having the rule become invalid because of lack 
of uniform enforcement. 

I try to urge whoever calls me to avoid censorship. Just using the word is a 
horrible thing, but so often you hear the question, ''Isn't it all right if I read the 
particular thing that they want to distribute u\d if it sounds all to me maybe 111 
even put it rn the bull .Hn boiird." That of course is a rule that just won't work. 

I think all of us in this field have to recognize that many of these situations are 
deliberately created. A is not in all situations a case of seeing to it that the students' 
consjtutional rights are protect'*d, but rather it is i stud'^rt who with prior advice 
from an attorney, and with instructions to return to the attorney as soon as a deebion 
is made lo create a confrontation. He knows what he is demanding to do, he will 
probably educate the principal or whoever faces him m his constitutional rights and go 
slrai^t to the law office of his counselor soon af he gets the answer and in that 
situation it gets pretty close to a losing for the school board because it is well 
planned. 

i also feel that one place that we are in trouble here is that the penalty for this 
sort of thing U so severe. There doesn't seem to be much that you can do between 
expidsion or suspension except slapping of a wrist. You are either going to stop the 
activity or you are going to permit it. Now I would like to read to you a portion of the 
District Court's opinion in the Guzick case because I think it well sets forth the court s 
feeling in this particular situation, covers the situation well, and is self explanatory. 
This case is now on appeal and will be argued in the Sixth Circuit on the twelfth of 
December. This waa ihe'situalion and the facts will become obvious as I read it. 
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The court has concluded that Shaw High has had a long 
standing and consistently applied rule prohibiting the wearing 
of buttons and other insignia on school grounds during school 
hours unless they are related to scliool sponsored activities. 

The court finds that this rule has been of a signiEcant factor in 
preserving peace and good order in the school and preventing 
provocations, distraction and disruptive conduct. The court 
finds ItV’t if this policy of excluding bottons and other insignia 
is not retained some students will attempt to wear provocative 
or inciting buttons and other emblems. If these provocative 
buttons and insignias are permitted to be vtorn they will fur* 
ther amplify an already serious discipline problem. The court 
finds that if students are permitted to wear some buttons but 
not others, similar disruptions of die process will occur. Many 
students will not understand the justification for any rule that 
prohibits the wearing of certain buttons while permitting 
others. Any rule v hich attempts to permit wearing of some 
buttons but not others will be impossible to administer. U 
would make the determination of permissible vs. impermissible 
difficult, if not impossible. It would be disruptive, many of 
the buttons which are most sought to be worn are of the pro- 
vocative and inciting type. If a line is drawn between provo* 
cative and non -provocative buttons, the student most desiring 
to wear buttons of a provocative type will feel discriminated 
against. 

It goes on for several but I have read enough to make my point and it Ls 

this: that in this situation if you are going to have a confrontation in a sense that you 
say this U our rule, we are going to enforce it, you are certainly going to face action in 
court and you cannot over prepare )our ease. You can well imagine the i: mount of 
evidence, I think this was in trial for four or five days, that went to support just those 
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few slatements or conclusions of fad. 

In the final analysis, if you have a rule, and if you are going lo enforce ili you 
have taken on a lerrific burden and you are going to have lo gel lo your counsel before 
you start drawing and enforcing ihe rules. 

VAN ALSTYNE'S REACTION TO HARTMAN 

Far be it from me to suggest lhal ibe school board ought not to give subslanlial 
business lo Ihe legal profession. There really is jusc ihe Iasi item lhal Mr. Ilarlman 
brougfil up lhal I mighl provide some clarification on. 

I have read lhal parlicular case and it is a marvelously well prepared case. I do 
not want to make clear ibal one ought not be eyslemalically misled by the results in a 
parlicular case. The Supreme Court had before it, as Mr. Hartman of course knows, 
just about a year ago, a case which superficially U fairly similar involving the wearing 
of black strips of cloth in ihe form of an arm band in the public high school in an Iowa 
school. The children wore the arm band as a mule or symbolic protest over American 
involvement in Vietnam, They were suspended until such lime as they would elect lo 
return lo ibe school not wearing the emblem of political communication. The District 
Court refused them relief, the Court of Appeals dirided evenly, the Supreme Court 
reversed. I think it was nearly unanimous though not quite unanimous. 

I have pul in the illuslralion, really I suppose merely lo adu to your distress lhal 
you cannot therefore even take from this particular session even a seemingly trivial 
piece of reliable information that a school board can at least lake a firm stand on the 
one issue of peaceful, though symbolic communication on the school promises. Il 
would be a mistake to suppose, however, and to overread this parlicular case orany' 
thing else we might discuss. 

It would be a fatal error to suppose that school grounds are so distinguished 
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from parks and streets that they can be completely screened off as places for political 
communication. The case I just referred to is Tinker^ which is itself the very best 
evidence of that. 

A related case from the Fifth Circuit, Myers vs. Burnside ^ had to do with Negro 
children who wore lapel buttons to school and did not themselves otherwise throttle 
students or intimidate them or push their views upon unwilling lookers, unwilling audi- 
tors. They too were suspended. Their suspension was also reversed in the Federal 
Courts. In short, there is judicial recognition that although distinctions may be made 
within a campus according to reason, time, place and manner, the State cannot simply 
cordon off the geography of school property as such and place it beyond the sphere of 
any kind of idological communication at all. It is therefore a function of time, place 
and manner. 

The facts in this particular case, if one was listening, indicated that it was along 
standing rule, it was a racially integrated school with a long history of considerable vio- 
lence. Il had a long history in trying to administer rules dealing with particular buttons, 
the judge felt on balance that the rule was applied under the circumstances was itself 
reasonable. I had misgivings and want to conclude with one observation. 

Something uiakes me uneasy about the judge’s conclusion. This is not entirely 
fair for there ai other elements contributing to the results in the case, but one of the 
contributing elements if you were listening was this. Since the reaction of those who 
may see the button may be hostile reaction, since it is the reaction of the man who is 
offended by what is carried on the button and he may threaten violence, therefore, is 
it just for the school to forbid the wearing of the button? Now the button in question 
in this particular case was not in my judgment a provocative button, it was simply a 
button that said, 'V ietnam Moratorium Committee,’' a certain date, that was all. The 
point I want to make is this. That in terms of the tests we have been discussing, are but- 
tons a clear and present danger of an avoidable substance of evil. Of course we are of 
one mind that physical violence is the sort of evil which school boards, as well as state 
legislatures may {.eck to avoid by punishing physical conduct which constitutes 
violence, but if you were careful about this you will note that the immediate threat of 
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violence is not by the person who wears the button, which is otherwise in unoffending 
language, it is not obscene language, it does not use certain trigger words which are 
emotively, immediately provocative to the other person. It is rather the subsUtice of 
the message which is found to be offensive and which generates violence in the person 
who secs the message. It generates a feeling of hostHity that may then give rise to a 
minor disturbance as such. 

There is a perfectly well understood doctrine in constitutional law, however, 
that freedom of speech may not be denied to a person who is otherwise attempting to 
communicate In a civilised and peaceful manner, merely because of apprehension of 
the violence threatened by those who are opposed to what he proposes lo say. Wc have 
had at least one acid Supreme Court test under genuine circumstances of reactive 
violence, not violence on the part of the person who wears the button, but the threat 
of violence by those who were hostile to what he seeks to do. The case was this, and 
I suggest that there is in fact a very powerful paraMel to this kind of situation that 
ought to make one fairly modest in the formulation of rules: Little Rock, Arkansas, in 
1957, where Central High SchocJ finally was de^gregated by power of a Federal Court 
order. Yielding to the Court order, the School Board took conscientious and appro- 
priate steps to secure the admission of Negro students otherwise within the attendance 
rone as described by the Court. The Board acted in complete good faith. Nonetheless, 
the parents of the white children were so outraged by the prospect that Negroes 
would attend school with their children that they began to ring the high school and to 
threaten the lives and the welfare and the property of the school board members and 
there was literally a ring about the school. To a certain extent the inflamation was 
ag^avated by demagogic statements of the governor of Arkansas. 

Faced then with this immediate potential, and a very serious potential of broad 
scale violence, the school board went back into the Federal Court and asked for a 
postponement for the effective date of its desegregation order. Their argument not 
being that they were seeking any longer to segregate the Khool but that as a necessary- 
precaution to avoid violence on the part of the reactive party they should have the 
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postponement. That case went to the United States Supreme Court and the United 
Stales Supreme Court in the very well known case, Cooper vs* Aaron of 1958, gave the 
School Board no additional time whatsoever. Their observation was simply this, that 
the exercised constitutional rights cannot be made to yield to the threats of force and 
violence to those who oppose their exercise and at the lime that was not theatrical 
rhetoric for it required a presidential order, the mobilization of the National Guard 
and the use of military force to secure the admission of those students against the 
threats of violence of those w ho opposed this exercise. 

Now 1 suggest that there is more than accrued analogy to the right of free 
speech. With violence threatened by those opposed to the idea, for instance, cannot 
serve as a justification to punish the man who merely seck> to speak. The appropriate 
remedy in this case is to apply all essential sanctions again>t those whose own conduct 
is the immediate source of the threat of nolence and not foe llic man who peacefully 
seeks to communicate an idea of his own. 

RESPONSE TO VAN ALSTYNE 
by 

Farley Seldon 

Principal, John Hay High School, Cleveland 

A young teacher ran in, just before 1 was ready to leave, ‘o indicate that some* 
one had pulled a knife on her in the hall. This is alway j problem. Can we search 
them? If so, what part of this can you use as rvidenrr? It he marijuana in the 
building, and you know it, can you search him? If he has a , i-l d r ;i his person or in 
his locker, and you are aware of it, can you go to his lockrr will out his permission 
and take It from his locker?-cven though you know that h« » iglit be one that might 
readily use it. 

I am learning every day about student protest. 1 could ba^ i li luglil a few y»ung 
people here who could have really told u.«i som< thin- ^boi t pro?* t I donT know it, I 
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tell them everyday that I am simply trying to learn. I think many of them do, and I 
think that many of them are aware of the constitutional guarantees that they have, 
and they readily point this o Jt to us. 

I had a y^oungster just the other day, and I thought of this as the speaker was 
mentioning the need for Boards of Education to have in writing those things w hich will 
help us to make sure that we can legally do things in a building without confrontation. 
This young fellow came in a few days ago, and he is one of the students who last year 
was one of the leaders in closing down the school for over a week. As you k now today 
students feel that whatever affects one affects them all. There was a young lady that 
wc had to transfer to another school because of a physical condition. He came into my 
office and said, “Mr. Seldon, (I knew exactly what he would ask first, because he is a 
pretty smart youngster), I noticed that you told her that she had to be transferred to 
another school." I said, "Yes, that is true. "He said, "I want you to show me in writing 
because she is married she can't attend the school any longer." It so happened that he 
thought he had me in that case, but he didn’t. I simply got the principals’ manual out 
and I said, "Sure I will show' it to you," I opened the hook and showed it to him. At 
least he saw it in writing. It would have been different if I had told him this is a rule of 
the Board of Education, but 1 can Y produce it for you in writing. So at least he knew 
that we were going with something in writing, and we had not made a rule to fit that 
particular case. I think this is essential, we must have in our schools, in writing, things 
that will cover many of these situations. 

As I listen, I wonder how we can cover some of the situations that w e are faced 
with in terms of protest. They come in so many different forms. You really have no 
way of knowing in what form it may come tomorrow. It is really rather difficult for 
you to spell out some of these things, but I think that it is definitely true that as many 
of these rules as wc can speli out in terms of student conduct and expected behavior, 
w c should have in writing. 

The students of today arc very much aware of their consUlutional rights and 
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Iheyr make us aware of that. Now I feel, however, one thing that is coming out of 
student protest (in secondary schaoU especially) is that we are now finding out we 
have to do the things that are legal. We canH just make a rule because we have a 
problem, we have to make sure that we have some real legal backing for the actions 
that we take. I think this is good, truthfully. I thrdc that for a long period of time 
many parents did not involve themselves and therefore we were able to gel by with 
things that were not necessarily legal. Today this b not true. 1 wondered just how you 
could have a hearing with disruptions, where there b very litde order, and where they 
are taking over the halb and classrooms. How would you set up the mechanics to gel 
them hack. 1 don’t know how you could generalize in such a way as to provide things 
in writing that would cover many situations that would face one in student protest 
action. I thinl. that It b good that we s!kOuld make sure the pupib understand exactly 
what the charges are that are made against them. 

I don’t think that we would be loo effective if we have to bring those people 
who accuse the students to face them. I think that all of us are aware of the fact that 
many of them arc afraid to face the person that they have seen break into a locker, 
or come In with a weapon. So consequently you have to wait and say okay, you can 
face it, you will never get any information. You will find that there will he some who 
may be in the building with weapons. You have (o lake some actions. 

It seems to be today, that even though you know he has a weapon on him, you 
have got to take certain precautions so that later you will be legally right. For instance, 
we found a youngster with marijuana in his hit. We look it, and found that he had 
also stolen a coat, which h j had in a hag. The first thing we had to think about once 
we got him down lo the office, was, first of all, how can we do Ihb so that we can be 
on solid ground If we have to go lo court with him. One of the assbtantssaid that we 
can*l really search him unless he lets us. Basically it b commg lo lhal, even though you 
know lhat he ha<^ a weapon or narcotics on hb person. In order for it to stand up in 
coutI, you have lo make sure that you do it in a certain way. In some of these cases, I 
just don’t know bow we can do It, and really effectively operate a building. 
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If a person has a weapon, and you know thal it is in his locker, or il is on his 
person, how can you make him aware of all th^': let him know who lold you? If you 
do this, I think that you will find that you get iriuch less information, which I think 
you Save to have today if you are going to run a building effectively. 

Today you will find students are afraid to go to court. You tell them they have 
to sign a statement and they will tell you no, they wDl not sign it, because, in fact, 
they are afraid. Now they will Ul! you that it happened and explain it to you, but you 
canY get them to sign a statement or get them to go to court and testify. It makes it 
rather difhcutt, which means that many of these cases are thrown out of court. There' 
fore, it makes the control of buildings much more difficult. I feel this is one of the 
legal handicaps placed upon the administrators. 

I think definitely that we should all be lold of our constitutional rights. Many of 
these would be very difficult to put into practice. For instance, I doubt very scri jusly, 
that you can find many students (even after they have been approached by Oiie with a 
weapon), to prosecute. They may tell you, but in many instances, will not sign a state' 
ment indicating that it happened. WT.ich means that you donY have any way of moving 
the youngster, basically, from the school. I think that most of the students today are 
very much aware of their constitutional rights and they use this in many cases in 
getting around doing the things that we would like them to do. But again 1 think that 
it is a learning situation for all of us. 

We will just have to lean to operate within the law and make sure 'hat they have 
all of these legal textbcok^ However, I think the right to pass out certain types of 
pamphlets, written material in the hallways ran create quite a problem for school 
people. Freedom of speech must be protected, but again I am sure that most high 
schools in the large urban areas, it permitted to say what they really want to, in an 
assembly that they might call, or in one that might just have happened in the hallway, 
would have so many dishiptioris, that il would be almost impossible to operate. My 
only question is, *'How can vre pul some of these things into practice and operate 
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cffcctivily?” 



VAN ALSTYNE'S REACTION TO SELDON 

1 think bome of the difficulty rises Hgain from the unnecessary and unfortunate 
misunderstanding of legal norms. Take for instance^ the problem of search and seizure. 
I think there is a misunderstanding of the Fourth Amendment's protection of privacy. 
1 think there is a difficulty, you see, that some seem to be suggesting that the mini* 
mum constitutional requirement Upreceived by those on the Hringline to be, frankly, 
infeasible and therefore, not necessarily an intolerance or a resistance to the spirit of 
fair play. It simply is the agony of trying to Hnd ways to ap(Jy the norms and still 
live within one's own school. I mean to suggest, however, this is an unnecessary con- 
flict. But I think feasibility and fair play are reconcilable, under these circumstances. 
We have simply not given it enough specific attention. 

Let me try to suggest ways in which I think there is a greater feasible way in 
reconciling these norms, and I feci no change that 1 didn't anticipate all this because as 
you have recognized some of these problems have to do with political demonstrations 
as such or free speech as such. But they have to do more with the run of the mill tou^ 
kid problems on that particular urban school campus. 

The search and seizure proposition, for instance, like procedural due process, is 
not a single thing. It does not mean that in every case where one believes that a person 
possesses a weapon or heroin or something else. Irrespective of all the circumstances he 
must Hrst cattiously go down to the police station, persuade a magistiile to issue a 
warrant, then cfficially execute it by an officer. The Fourth Amendment did not 
operate that way, with regard to police themselves^ There are, for instance, circum- 
stances where ■ search may he made on the spot in the absence of a warrant. Such a 
circumstance would he where the person has already been placed under arrest. Or the 
policeman on the spot discerns he has either violated a misdemeanor ordinance or a 
felony has been committed and there b reason to believe this min has committed it. 

m 
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Thus the individual has been placed under arrest and a ''lose immediate search of his 
physical person restricted in nature may then be made. When a man is seen dashing 
from the bank, for instance, and then runs into a private apai-iment bu'^ding with a 
policeman in hot pursuit, the policeman may pursue him into the buiUing without 
interrupting the chase to go to his friendly neighborhood magistrate to asl« for a search 
warrant. There arc exceptions for hot pursuit. 

Not more than a year ago the retiring and liberal Chief Justice Warren in a 
case involving the stale of Ohio, a case called Terry vs. OHii . The stop and frisk 
situation, which brou^l a great dissent and which is very controversial, but which 
furnishes an additional illustration, for instance, the requirements of the Fourth 
Amendment are not as rigid as lay people customarily think of them. Terry vs. Ohio 
had to do with a factual situation whrre policemen cb^'^rved two men walking up and 
down at a rather unusual hour before a business establishment, holding close conversa* 
tion, looking in lluough the window, coming back and forth a variety of times. He had 
been a patrolman for something like 15 years. He stopped them, asked questions, find- 
ing the responses less than edifying, indeed they contributed to his total suspicion as to 
the occasion of their presence at the lime, he then padded them down. It is a step by 
step business. It isn't though he immediately placed them under arrest or threw them 
to the ground < ' Irl-d to give them a stomach pump or something else. It is a very care- 
fuJ step by step reconciliation for the needs of law enforcement plus the f^ysical in- 
tegrity of the men involved. The court divided five lo four. But the technique was up- 
held. By upheld, 1 mean the evidence that the patrolmen secured from the men by pad- 
ding down and taking from their coals certain things, that evidence was subsequently 
held to be admlssable in a regular criminal trial. 

To the extent that one knows, for instance, that the student had a weapon on 
his person, and if indeed there Is a proper school rule, it is arguable, there is no case 
on this, it is arguable that if there is great probable cause, if indeed the information 
fubscfjuenlly refuses hy a neutral prioral fact was sufficient under the circumtianers to 
warrant that degree of personal intrusion at least lo pad the boy down. My analog); 
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that kind of procedure might be a pill. 

To take an analogy from still a different area, for instance, about a year and a 
half ago, the court for the first lime applied the Fourth Amendment to the area of wel- 
fare searches. The man in the house, the midnight search, and held that that degree of 
intrusion of privacy is constitutionMIy tolerable but simultaneously in a competitive 
fix observed that to the extent that there are legitimate state interests in the enforce- 
ments of safely codes, for instance, or building codes. Here is reason to suppose that 
there is indeed defective wiring in the house the slate may authorize a kind of inter- 
mediate search provision. An administrator who acts according to information where 
there is reason to believe that ihe house contains a dangerous condition, the adminis- 
trator may issue an administrative search warrant for the particular premises. I can't 
sketch it as very broadly, it is itself a very nebulous drawing in a controversial area. I 
do mean to suggest, however, that it is clear the Fourth Amendment docs apply to 
students. Indeed, there are several cases where the expulsion or the criminal conviction 
of a student based entirely on evidence which was taken from his locker by a police* 
man, who had merely a guess or a hunch or an anonymous tip or a notoriously nonre- 
liable, unknown source, has been revised. There is a trade off between the need for 
personal integrity and privacy and the need for public safety. I do mean to suggest, 
however, that a more professional tracing of the field, will show a degree of feasibility 
which can give us comfort and suggest that we are not making a choice that either the 
students be cast in limbo and treated constitutionally as though they were somehow 
nonhumans, different from the leather, entitled to constitutional security in his future 
caiecr, different from the man on the street, different from the home owner, different 
from the landlord. There is no intellectual case, I suggested, to put students in limbo 
and to say that the Fourth Amendment does not apply and on the other hand, and an 
equally unacceptaMe proposition, hut what the Fourth Amendment means, applied to 
students, is the schools arc helpless in protecting themselves or setting minimum stand- 
ards of integrity or safely. 1 don't want to enlarge upon it, because we have other 
questions. I do mean to suggest that there are edminislralively feasible means of recon* 
tiling a decent leave or physiuil integrity of the individual student for the safety of the 
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schools. 



How does I he person know what is the basis of this knowledge or his guess or his 



search power can be in itself extremely abusive^ extremely hectoring, and the abuse 



ate use under the circumstances. 

The other item I wanted to direct my attention to, because I can’t give nearly a 
satisfactory response, is the difficulty in making a case against the student where the 
case depends upon the willingness of other people to step forward and speak to w hat 
they know. I have no doubt that it is quite right to say that students, even more 
perhaps, and at least as much, as the rest of us, are timid and shy and sometimes 
downright fearful to come forward and confront the person whom they are accusing. 
But is it not equally true that that is true in the rest of civil society. It is a nuisance 
for us to appear in court. It is sometimes a matter which places us in some appre* 
hension. There may be private retaliation if our name is know n to the man whom we 
arc accusirig of buglary, or rape or murder or something else. That is true. Yet, really 
the benefit here is resolved the other way. That is to say, as against the two hardships, 
the d(^ee in which the order may he slightly impaired by requiring the right of con- 
frontation and the hardship on the other side, the man may Le convicted on the basis 
of evidence of which he has no knowledge and therefore is in no position to answer at 
all the general proposition has been in favor of resolving the benefit of the doubt in 
favor of the accused. 

I know of no court of criminal justice, even if the accused man is believed to Le a 
member of the mafia, with machine gun enforcers, against witnesses. I know of no 
court in the United States which would constitutionally tolerate the conviction of the 
suspected min with no opportunity even to know the name and the substance of the 
testimony that was offered against him. That would he regarded as a kangaroo court. 



intuition that the student in fact has the heroin or the gun. If we do not require some 
modicum of real probability can it not be seen that the possession of ambulatory 



of which frankly will lead to more campus fracases than a scaled down or proportion* 
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As ihc Supreme Court observed, incidentally, in a case involving a juvenile court and 
Us very process two years ago, the condition of being a boy does not justify a kan* 
garoo court. 

I think, therefore, one niust face up to the facts that to a certain extent, and 
here i back away from my confidence of my earlier observation, that to a certain 
e tent one must recogniao that the function of procedural due process is not to make 
more efficient the enforcement of criminal statutes. Quite the contrary, it as for the 
protection of the accused rather than for the efficiency of the social order. 

It is strange, however, in this field that even the most conservative justices on 
substantive issues, the extent to which speech is protected, for instance, the extent to 
w hieh the state may legislate against conduct. Some of the most conservative justices 
on substantive constitutional law have simullanoc .^dy taken an extremely generous 
view on procedure on behalf of the accused person, A well known conservative of the 
Supreme Court made an exception in the field of criminal procedure and more than 
once noted in an opinion of his that the history of liberty has largely been a history of 
the observance of procedural safeguard. 

The ronviclion of a student and conviction in the sense of ruining his future 
educational career seriously crippling hU income prospects for the remainder of his 
life on the basis of purely anonymous testimony that he does not know about and had 
no opporlimity to rebut at all, impresses me whatever the inieasibility of requiring 
eonfrontatioi as essentially offensive to one’s sensibility and 1 do not see any eseape 
from some reqi^irement of this sort. Now it will remain true, of course, in some cases 
the school does not have the same power of subpoena as a court of law, and thus can* 
not compel the attendance of witness. But I suggest that there are two feasible alterna- 
tives here. Une of course, is to have state legislature or school board,«, assuming that 
they are otherwise authorited, to adopt such a rule to possess the equivalent of asuh- 
poma. That is to compel the attendance of those who . ay have evidence against an in- 
dividual. The substitute that one court has suggested is this. That where the school 
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cannot assure the presence of an adverse witness, and where the testimony is nonethe- 
less crucial or at least immediately relevant to the determination of the violation to the 
rule, the school under that circumstance, while it has no constitutional duty to bring 
the man into the hearing, must make available to the accused the name of the witness 
and the subeUnce of his remarks. Without at least that much, he frankly is in an inade- 
quate position to know what it is that he must answer, what it is that he must clarify, 
what it is he must overcome in order to reestablish his innocence, I should think at 
least that that would end some degree of feaoibilily. 

RESPONSE TO WILLIAM VAN ALSTYNE 
by 

Charles Gonzales 

President ^ 

Student National Education Association 

I feel the need to put some perspective to the issues that are raised this after- 
noon, by talking around the circumstances that lead to protest and speaking to the 
whys of protest from a student's point of view. It is a first for me in that I will have to 
read some notes because of the time limitation. 

Society to me is in a condition of national crisis. The American dream is 
becoming a nightmare of meaningless values and contagious chaos. The spirit of the 
national community is dissolving, and we find ourselves bccon^ing increasingly 
polarited. This polariaalion affects both people and values. The confusion of values 
distorts our image both at home and abroad aeating mistrust, disrespect and panic. 
At present we seem ill equipped to do anything about this situation. We voice old 
platitudes and outworn slogans rather than attempting an honest appraisal. For the 
sake of security and power, we have plundered our spirited people. Our citiiens have 
become numbers and slots, competition and greed, and the salesmen and Ihc 
promoters of gain and profit have become the measures of significance, and America 
finds itself to be a dehumanised punchboard instead of a human firing community. 
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Nothing seems to v.ork. We obstinately cling to ineffectual approaches to change, 
whether they approach the liberal or radical, reactionary or conservative. Our clearest 
approach to today's problems is the approach of non-approach; apathy. 

The symptoms of our condition increase all around us. Violence has become the 
order of the day. Our cities are powder kegs, our people frightened and polarities 
frightened because of it. The people of the ghettos see where this nation is headed and 
understand loo well that ihcir own needs are not honestly considered. Their reaction 
is one of panic leading to riot, militant mobilization or deeper apathy. 

Our colleges and universities arc stumbling under the threat or reality of violent 
student action. Many college students clearly see the sclf-deslruciivc path of our 
nation. We are both bewildered and enraged, feeling that the institutions of learning 
have fallen prey to the self destructive path and are teaching the feats of this death 
march instead of pursuits of human excellence. Students on all levels arc taught one 
thing and sec another in practice. Wc are taught the Bill of Rights, we are taught 
honesty in church, yet we sec a Justice of the Supreme Court forced to resign for a 
violation of judiciary trust. We are taught brotherhood and love at home, yet our 
nation fights to maintain itself as the world’s largest owner and producer of nuclear 
weapons. 

The youth of today are faced with imposed social isolation. We have to 
inteiject ourselves into the community in which wc have had no real opportunity to 
participate. But we arc no longer content to be ignored and wc are desperately 
searching for ways and means to be heard. WV are however, neither taken seriously or 
listened to. It is regrettable that any statements of student rights need ever be written. 
The rights enjoyed by an individual attending an institution of higher education 
should be ideally the same as those rights we have been all granted by our Bill of 
Rights. Unfortunately, this is rarely the case. WV are taught to conform to a prescribed 
ideal. The American student learns at an early age that success depends upon ’‘learning 
the ropes”. Our curriculum is outlined, our initiative chantieled, desires repressed, 
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experiences delayed, responsibilities withheld, maturation interrupted. Many young 
people seek comfort among themselves, for they feel there U no person except one of 
their own to whom they can turn for help. I see in my past generation the evil which 
has brought society to where it is today. Many students react by culling themselves off 
from society, creating a subculture of their own. Some respond by rebellion, or escape, 
and others albeit a majority, dedicate ourselves to bring about Subsequent change in 
the society of which we arc a part. Given this analysis, the youth represents an 
untapped reservoir of energy* which will respond if ^ven undexslanding, direction and 
concrete opportunities to prove itself. What is needed is a process to combat this 
alienation and restore confidence in our original purposcs-democracy and the respect 
for umVersaJ human dignity. 

The democracy proposed is procedural. It is procedural in that the problem in 
education and in society is the process problem and the solution of that problem 
requires the process approach. Process is how h is done, while purpose is why it is 
done. Process and purpose are part of a single continuum that proceed together. For 
example, the very process of democratic citizen participation in eliminating apathy is 
more fundamental than the specific purpose of ridding the alleys of dirt. At this point, 
process is really purpose. As educators and lawyexs, you must certainly realize that 
human dignity and respect is the basic philosophic precept of the democratic way of 



When the dignity of people is respected, young people cannot be denied the 



itself relatively valueless. Tn the deepest sense, it is not giving but taking, taking from 
their dignity. Dem'al of the opportunity for participation b a denial of human dignity 
and democracy. It will not work. 

The illemalivea are as clear as they are frightening. Either v%e read v^ilh fear 



life. 



elementary right to parb'cipale as fully as possible in the working out of our problems. 
Self-respccI depends o.t active participation in resolving crises faced. To give young 
people help without Ihclr having played a significant part in the action, makes the help 
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and respond in all ways, or we accept the challenge lo question the assumptions that 
underty our current way of life. You must listen with open minds to your young 
friends. History rarely presents this opportunity. We must meet it head on, for the 
determination, resources, and creative ability of young p>eople can bring new vigor to 
the American scene. 

Much as the fathers of our nation brought freedom to their brothers, the youth 
to today possess a determinrtion that is narrow in the last hours of labor, waiting to 
give birth to a challenging new trend in the contemporary history. This determination 
goes beyond seeking another faddish program or fabricated project. Instead it consists 
of £ basic belief in one’s country and a real understanding of how outdated 
assumptions have produced so much useless affluence and dire misery. The price for a 
renewal of spirit and a sense of community will be great for ill. It requires of youth, 
of anyone, a total pfice which is beyond the mystique of revolution based on naive 
tactics and no strategy, a rejection of middle <‘lass guilt venturing, of involvement in 
innovative programs of liberal reform that serve nothing but the interest of corruption. 
The price, the renewal of spirit. A community can only be born of a common vision. 
That rision is being widely revealed in the hearts and minds of young Americans, and 
history now gives us the mandate lo come together* We understand that it is now a 
lime to end the senseless riolence and self destruction and instead to celebrate a vision. 
In that celebration the birth of a vital America will b^ discovered. The present reveals 
the vision and the community is waiting. 

VAN ALSTYNE'S REACTION TO GONZALES 

I hope you share my difHculty in seeking to respond to that. It is very awkward 
lo try. For without wishing to appear ungallant, there is a certain seriousness of 
rhetoric in Mr. Gonaalcs’ statement. It seems lo me that it is the mirror image of the 
fierce rhetoric he seems to protest. That is to say, the statement opened as I recall to a 
certain indictment of an American hypocrisy for having stated national aspirations 
which we have failed to fulfill. Yet In the more profound statement toward the end, it 
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seem to me that we were receiving echos of the same sort of unspecified aspirations 
based upon a kind of sublime faith. 

There is soinetliing intrinsic to you that can discover the prof>cr way and bring 
about a national salvation. I suppose it reflects an unchivalrous professional bias in 
trying to respond to a remark such as that. But one finds himself unca.sy because of 
the relative generality of the aspiration. I think none of us car. hof>e to take exception 
to the spirit, or the integrity or the intensity of Mr. Gonzales’ feelings. But I for one 
am at a great disadvantage in trying to frame a response to an unspecific kind of pro- 
gram or an unspecific dramatic conviction that youth holds some kind of genetic 
insight into the resolution of very important national issues. 1 think there is, however, 
a message, 1 do w ant to try to relate it to this discussion or rather perhaj^ to show the 
limitation on the relation. 

Mr. Gonzales’ remarks in a different sense reminds me very much of the com- 
mencement address that Dick Gregory gave to the undergraduates at Harvard College 
about two years ago. He dosed w ith an antidote and it was the specificity of the anti- 
dote which seemed lo me that made his point so ver)' well about the raw edge of 
American lives. He tried lo describe the particular predicament he w^as then pro- 
Uaying: the difficulty of Negro American lives according to a more homespun story 
that we would all recognize. It was this: Suppose that one is waiting in the subway 
for a train, with some little time on his hands. Feeling a bit hungry, he goes over to 
the confection machine and puts in a quarter. Me pulls the lever as he is instructed to 
do. Nothing comes out of the machine. 5o he tries the lever again. Still nothing comes 
out of the machine, but he has invested his twenty-five cents, as be was told to do. 
Then he tried the other levers. Nothing comes out of any of the other sloti; cither. 
Finally he yanks on the coin return lever. Mis twenty-five cents docs not conic hack. 
Then he looks up on the mirror on front of this machine and he finds a little sign. In 
case of difficulty, write the home office in Dos .NIoincs, Iowa. So what docs he do. He 
kicks the guddanincd machine, that’s what he docs. That is what a bell of a lot of 
people are doing to the Anurican machine, right now. it is in that sense, unn>jK>TwiNe. 
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It seoms to me, in that sense, it caps a heck of a lot of frustrations of various groups 
which includes the young, the jx)or, and the black of the United States. 

As one makes a close examination of the different parts of that machine, one 



First, 1 am unclear as to vhy a special indictment should be made against institutions 
of liigher education as such. It is not a new discovery and not a difficult discovery that 
a university, and educational community, is enormously vulnerable to violence. The 
buildings will burn, the files can be destroyed, and there is power in a match. That dis* 
cover)' was made very' long ago. The possession of power to destroy surely ought not 
be confused with scnie kind of constructive or creative addition. I am a little bit 
puzzled, though I can see some connection to be sure, rexjuiring introspect at every 
institution of higher learning. Why those academies which attempt to u.^e the process 
of reason arc themselves made Oie immediate ohjecis of I he most terrific violence 
these days in American lives. There is sonielhing in the mode of demonstration which 
is so anti democratic to any probable resolution of dispute that it mildly bothers me. 

George Boyes mildly suggests that there is a new primiti\ism emerging in Ameri- 
can lives. It is a primitivism which believes that the heart u sounder than the mind, 
that feelings are better than reasoning, that the intensity of explosive emotion some* 
how can intrinsically carry its way to a new social structure, simjly by being reslless 
and by dcnionslraling the rapacity for energy. Yet I do not know if that has any 
rational basis for working. The random probability for instance, the random proba- 
bility without my describing anything more aI>out the factual situation, suggests that 
by lying down in front of a truck, one will do anything other than to slop the truck is 
no bcUer than 50% at best. All 1 am trying to suggest, therefore, is the capacity to 
demonstrate, the capacity to slop the machine per sc, docs not carry beyond that 
>i«ion to any resettlement of society. It docs carry’ with it a parable which I do not 
believe is properly understood by many who o\cruse the technique of corifrontation 
and ci>il disobedience* frankly for lack of historical |irospeclivc. 



finds! it is in very bad disrepair. The difficulty I have, however, is in two respects. 
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II is fdt, I believe, lhal thr drainali/^alioii of deeply fell grievance to Ihe 
techniques of civil disobedience and confrontation can only be on the plus side, that 
they advertise and bring to public attention that which would otherwise escape public 
attention because the goddamned machine isn't working and the home office is out in 
Des Moines, Iowa, where we can't reach it. But there he is at the same time. There is 
not at least by an historical reflection, a very commanding peril in the escalation of 
this technique. It may indce<i scar the public coiibciousnesvs. It may draTnalize the 
grievance. It may bring about a meaningful soivcnee to problems. It may on t)ie other 
hand merely ijsficr in tfie man on horseback w'ho thrives upon the public appre- 
hensions, who tlirives u^wn ibii animosity and impatience, and then throttles the 
society with a new arrogance and a iiew doctrinaire ajiproach and a new rigidity and a 
new totalitarian regime which rather than ret>res4nting any forward movement, may 
set us ba('k several decades. 

I can't help but feel, as a private matter, that there are now’ echos of reaction in 
American life. This suggests that the immediate future of mass confrontation in the 
United States w ill not produce thr solar of social solvent. This is hardly t!;e way to an 
augmentation of dignity for all Americans. 
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TRIBUTE TO LEE 0. GARBER 
by 

William Griffiths 

Univerbily of MassachuselU 

I ihink it is unnecessary to remind this group of the achievements of Dr, Lee 0. 
Garber. He was a founding member of NOLPE, served as Secretary-Treasurer before 
the days of the Executive Secretary, and later as President. As users of The Yearbook 
of School Lour we can appreciate the magnitude and complexity of the task that he 
undertakes annually. The task of reading, digesting and, rriore irn[)ortant. of communi- 
cating the o& f^nce of court decisions iy in itself enough to deplete the encjgies of most 
of u.-^, but not Dr. Garber. In countless journal articles, especially in his regular contri- 
butions to the A'attonr Schools he cuts through the maze of procedural intricacies, 
recognizes the relevant, and communicates the significance and implications of t)ie 
law in terms school people can understand. His many books occupy a significant 
portion of any school law bibliography. Additionally his surveys, reports, consultant- 
ships have been quite numerous. He has, indeed, gained the ultimate in professional 
success. 

Those who know him intimately can respect his professional success but admire 
Dr. Garber for a still greater success and that is success as a human being. With all of 
his achievements and resulting prestige, he remains a humane person, friendly, willing 
to help others, warm and courteous in his relationships with all. This is to me the mark 
of a great man. On brhalf of NOLPE I take pleasure in making this presentation to 
Dr. Ia*c 0. Garber. The plaque reads: “Honoring I^ec 0. Garber for Outstanding lycad* 
ership and Service in the Field of School Law. Master Teacher, Distinguished Writer. 
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Presented by the National Organization on Legal Problems of Lduoation^ 1969/’ 

Dr. Garber: May I have a minute lo respond. 1 hope you don’t lake Bill 
seriously. Bill i. the greatest con artist 1 knov^^. Bill never bad a course in School Law. 
He was my graduate assistant in 1962 and along about the last of October I had !o go 
to the nospital and the Dean said, ‘*We!l, what are we going to do with your classes? 
None of us know anything about School Law/’ I said^ “Let Bill Griffiths handle it, ho 
can do it.” So Bill used lo conic to llie house regularly, at least orur a wei‘k. We would 
go over the assignments; he would go back and Icaclt. 

\ came out of the hospital in November for about a week and a half and then 1 
went hack in again for an operation and I didn I meet my class until llie last meeting 
of the year. Bill bad done il all. He had read all the pujxTs and I opened the grade 
book and Ihere was only one student who had straight “A” and who do you >uppose 
it was? 

Bill took his degree with nic and I ant proud of him. Most of ycju may not know 
him. The last thing Hill said lo me, I think before he left tow n was, “1 ne\er knew 1 
was interested in law, but now I am.” And he said, “t am going lo take a degree in law 
before I am ihrougb.” I sort of lauglicd and said, “Bill, you know yoiill ue\t r do it. 

Me had been a graduate as>irtant for SI 200 for two years and lie had almost 
starved to death and I didn't see how he was going to finance law school hut I knew 
him well and 1 knew lie had rnougli perscrvcrance and I am happy to tell jou tonight 
that Hill will get his law degree in May leading his class. Mr has been going to night 
scliotd while leaching at the University of Massachusetts. Bill de.-mes this honor as 
much as 1 do. 

Now I want lo thank NOLPL for this, I appreciate il more than I can tell you. I 
built a new house when 1 retired and then Bm Hubbard down there induced me lo 
come bark and I have been teaching again. I had to a new slud)\ my old one wasuT 
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big enough when I buill il. My wife a^ked, “V hal are you going lo hang on ihe wall?'’ 
I said, “Wail until I come back from NOLPh, HI have something. Thank you/ 

TRIBUTE TO EDWARD C. BOLMEIER 
by 

H. C. Hudgins, Jr. 

Temple Univeri>ily 

I wonder first of all, President Joe, if you knew what you were saying when you 
made the introductory remark ,onighl. You referred lo both of these men as being 
very productive. Those of us who know Dr. Bolmeler know that he has two very 
lovely twin daughters. Was this intentional? 1 wonder. 

Mr. J Lislice Joe, and may il please this court, I want lo charge here tonight that 
one individual, Edward Claude Bolmeier, unintentionally has violated the I Till 
Amendment. He has clearly demonstrated that he has denied NOLPf^ns equal pro- 
lection of the law, that he had abridged their privileges and immunities, and he has 
given an original, unique interpretation of the due process clause of the I4lh Amend* 
ment, I prove my case thus. 

Through very ing uious organization and judical planning, he timed the first 
School Law Cionfcrcncc held at Duke University to coincide wilfi the ‘Sf Broun 
decision. A? a result of Ihe real interest shown in that conference, in general, and in 
that decision in particular il was decided that there should be formed an organization 
devoted to the study of law-; hence, the formation of NOI.PE. No one else would have 
thought lhat such a inference would bring such results. 

lie has served NOLPE as a member of the Hoard of Directors, as an advisor lo 
publications of NOLPE and he served the organization as President, It wsi here only 
ten years ago that be was installed as President and decided that “national'' should he 
emphasiicd in the title of the organiralion by holding the session in W ashinglon. our 

198 

;203 



VRiBUTES 



ndtion’s capitol. 

Anolher indiclmfni; he haii created a monopoly in the field of publications. If 
you looked at the display stand, you noted that since 1964 (five years mind you), he 
has either authored or co-authored five books in School Law. One person was observ- 



einpled the field. He has spawned (here again he is productive) a second generation of 
iNOLPLans as evidenced by nine of l:is .students here at this conf<Tcnce, Otie of his 
star pupils is serving the organization as President this year. 

His fall semester students in 1966 were denied equal protection of the law. It 
was always understood that if you wanted to take School !>aw, lake it in the fall 
because you were sure to miss one three hour class while he was away at NOLPL and 
then the next class would be wasted because he would give a three hour report on 
whal transpired at NOLPK. However, at the last minute he was unable to attend that 
session in Boston. 1 think he contracted a coH at the football game the week beftvre . 1 
believe that was the year that Duke heal Ohio State. 

He has violated the due process clause of the 14th Amendment on two counb^. 
Pr<»cedurally he married Hazel, and this is a very st^rimis indictment. Very few people 
who have attended one of his law conferences at Duke, have heen in his tiass or liave 
known him otherwise realize that he could not he where he is today without her. In 
addition to teaching his classes he wendd often have the .students at tho house. There 
they were given a royal reception by Mr.«. Bolineier, ibe ho.^tess who created very 
memorahle occasions. 

I think L was at some of these sessions that v^e saw America at its best. Swedish 
meatballs, Southern barbecued bush-puppies, Norwegian cookies. J think about every 
section of (he country was represented on (he menu. 

To those tT ns wh'i have a s|H‘cial affection for Dr. Bolmeier as well as for 



ing while looking over the display, there’s nothing else to write about, lie lias pre- 
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Mrs, Bo!meier, I think lhal he is one who exemplifies besl the sludenl and scholar of 
School Law. He studied the law; he taught it; he respected it; and he lives it. We take 
great pleasure in representing the approximately one thousand NOLPEans in thanking 
you for all that you have done for the organization and challenge you to keep up ifie 
good work. The plaque reads, “Honoring Edward C. Bolmeier for Outstanding Leader- 
ship and Servio. m the Field of School Law: Master Teacher, Distinguished Writer. 
Presented by the National Organization on Legal Problems of Education, 1969.” 

REFLECTIONS 

by 

Edward C. Bolmeier 
and 

Lee 0. Garber 

Dr, Bolmeier: 111 respond briefly and particularly comment on productivity. I 
was reminded at the luncheon today by Lee Garber of an experience I had at the 
University of Chicago some years ago. A study was being made on multiple births. I 
was fortunate enough to participate in it by giving many tests to twins who were 
reared in different foster 1 omes. It was an interesting study; but the most interesting 
fact was, that while engaged in it, twins were born to us. Shortly after the Dionne 
Quintuplets were born. Then I told Freeman, the study director, “Leave me out of this 

i ^ * 

one! 



Seriously, I am very grateful to receive this award and particularly from this 
group for whom 1 have had a great deal of affection for many )ears. I have, perhaps 
a dozen of my former students here, whom I respect a great deal. But this man who 
made the {Jfcsentation, I think, deserve a special stamp of excellent superiority. H^ is 
a gentleman in every respect and I was pleased to get this from his hands. 

Dr. Ek)lmeier: l.ee, 1 was shocked when I heard Joe say “thirty years ago.” I 
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feel I was just a barefoot boy running around in knee pants thirty years ago and I 
don't know if 1 can gel the early part of this development in School i.aw. Now I am 
glad that 1 have luy senior colleague here to fill in this gojieration gap. 

t)r. (Jarbir: 1 was with the University of Chicago two years before Kd was. 1 was 
not precocious, Ld was just a bit retarded. (Ed U older than 1 am, 1 tell you.) Uefore I 
say anything else, 1 lliink there are a few other i)eojde who have been picueers in this 
field that we ought to think about for just a minute. There is Frederick Weltzin. That’s 
a name most of you don’t know. Ur. Wellzin is now Dean, at least he was, unless he is 
retired, at the University of Idaho. Dr. Weltzin had one of the first hooks. It dealt 
solely with tort liability. He tried to develop a pliilosoph)' of seliool law built around 
tori liability. 



And then there is M. M. Chambers, another name that most of you will not 
recognize probably, but some will. He was a pioneer in this field. M. M. Chanibns 
starled the yearbooks of School Law in U^33 and did ten of them. Then he went to 
the air force, lie came back to American Council on Education and did not pick up 
the project because he didn’' have finic. 

In 1948, when 1 <vas leaching at the University of Maryland in the summer, I 
talked to him. He suggested that i lake over the Yearbook of School Law*. M. M. 
Chambers is now gelling up in >cars. I hope some day you can bring him hack on this 
program because he is quite a nvan. He has. been retired so many times, I hat^ to tell 
you. 

After I retired at the University of Pennsylvania, Ben Hubbard back there in the 
corner inveigled me to teach at Illinois Stale Uni\ersily. This year M. M. Chambers 
joined us; there is no belier man, 1 think, in the field of law that relates to higher 
education. He's a little older than even you, Ed. 

Then, of course, there was always Madaline Remmlein whom we must never 
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forgel al riiecling!? of Uiis sort. Well Ih' ire arc Ihrcc j>ionccr:< \ thought T would liki; lo 
jiay Iribule lo for ihcy helped make Selioo! Law a rcspeclable subjeel in our curricu- 
lum loday. 

Maybe we had he Her reminisce for a while. IL.w did you gel inlrresled in school 
law,Kd? 

Dr. Bolmeier: Well, lhal was a good many years ago. When I w ent lo Ihe 
IJiiivcrsily of Chicago I planned lo study in the field of school administration. 1 had 
some courses that didn’t appeal lo me a great deal because they weren’t really in 
administration. I couldn’t sec the practical value of educational psychology, philos- 
ophy and the like. I talked to one of my classmates and said I was afraid I made a 
mil take coining here |o learn something of a practical value in school administration, 
lie said there is a course that just started and you can gel in next semester, Professor 
Edwards, in School Law . He had been teaching it for some year.s he I he was really 
getting into it then because of his hook, The Courts and The Public School. So I look 
the course in School Law and was enthusiastic right from the beginning not only 
because of content but the treatment. We all had lo prepare a l<rrn paper on a subject 
of our own choice. Mini was ’‘llie I-^egalily of Administering Coiporal Punishment." 
That appealed lo me, 1 suppose, because when I was a kid ] deserved a good deal of 
that. I thought then it was pretty good. Hut I can tell you now tliai honestly ail I did 
was lake Edwards’ book, deteriorated the language somewhat, and turned :l in as nu 
own. I didn’t know lhal wasn’t the proper thing lo do. 

He saw me after class one day and said, "IkDlnieicr, ] wish you would come lo 
my office for a while.” Although I thought well now what in the world can lhal mean 
I was a little afraid of what it might be about. I went to his office. Me lit up his pipe 
and took a couple of good puffs, lliosc who know him know how he did lhal. When I 
spied my term paper on his de.sk, my heart sank. I ihouglil ok, I guess ihi.^^ is what they 
call fJagiarism and he caught it. I was pfclly scared. 'Il\cn I thought if I got a low grade 
on the course it won’t he so bad. He said, “Sit down lk>lmeier. 1 read your paj-or \i r 

202 

:207 



REFLECTIONS 

with interest and I think it is verj' good, If you would permit me, I would lik#> tu have 
it published in the Elementary School Journal." \ can't Icll you how happy I was. 
Thai's w hen \ fir^t burst into priiit. Iviitrr he was instrumental in getting me to work 
on the study that was done in Georgia by the political science department on city and 
school relationships. I was fortunate enough to work on the legal as pec of tfiat, That 
was how I began. How did you ever get started? 

Ur. Garber; 1 went to the University of (,-hicago as a graduate studcrii in 
and took the course with \cwton Kdwards. Most of you rnny not know that Newton 
Edwards was a top notch scholar of American History. 

He had taught History of Education in the School of Education although his 
rank was in the llcpartmcnt of History. When he got l(X) busy to ccjirtlnuc his work in 
the School of Education, Edwards taught the course in the History of Education, Like 
you Ed, I had to take some courses that I didn't care for like philosophy, and 
psychology. Hut in my first year 1 took the course in History of American Education 
and 1 am telling you I learned more American History’ in that course than 1 v\cr 
learned anywhere, Newton Edwards was a real scholar of American History. 1 liked 
him so much as an instructor that I looked in the catalog to see w hat else he taught. 
Next semester 1 signed up for his “Legal Basis of Education." Now it so hap^xns that I 
had done little over two years of law', I had Loped to be a lawyer and was wailing for 
that course where they tell you how' to start a practice without starving to dcatli for 
seven years. 1 hey never offered that cour^e in law .cchool so 1 dropped out of law and 
went to b^ucation. After taking that course with Newton Edwards, I knew where 
my interest lay. I finished there in 1932 in the heart of l)ic depression when you just 
couldn't get a job. I had gone to Butler in the fall of 1929 or 1930 and offered a 
course in School I^aw. That was tfic first lime I had ever taught. That was m\ entrance 
into School Law. 1 had the legal background but never any reali/atioii that it applied 
to education. 

I)r. iJolmeier; Lee, I do think, considering this gruup and our inlr/esL*, we 
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should say something about NOLPE, the organization llial is honoring us this evening. 
About 1930, the Kellogg Foundation was giving money to institutions to improve the 
teaching of school administration. I was fortuMate enough to be the representative 
from Duke University for that study. After partieipatirig at Columbia University 1 r 
some time, 1 tried to think of some project that wtjuld help to improve -c1io(j1 ndmin- 
islrators, Kellogg funds ceuld probably be used to sonic extent. I wanU d to liave a 
regional meeting, dealing with the subject of School Law , legal problems of school 
administration. We did get some funds and invited several liundred persons to come to 
a i>chool Law conference. It realty developed into w hat is now reh'rrcd to as the Duke 
Sc hool l.aw Conference. We had to pay the traveling expenses for the folks who eaine, 
but we had all the folks in thaf part <jf the country who were intensted in School 
Ivaw. It was in 1954 right along with tlie Hroun decision. At that time some tliouglil 
bad been given to an organization to study the field of School l.aw. l>cc, 1 remember 
I had done some spade work a couple of years before and had some information, 
Madaline R*‘mmlcin really conceived the idea of an organization. At first, ve thouglil 
it might be under the iinihrella of the i\K.\, hut llubhard advised us against that. It 
was really a small organization. We annr unced that we were considering an organ!* 
zalion. .Most of the North Carolina supcriiitcndenU stayi d around and listened. There 
were about sixty persons who wanted to join. The registration fee was Si. 00 and I 
think that was wliy there verc so many from North ('arolina, Aflrr the admission fee 
went up the North Carolinians seemed to drop out, and membership came more from 
the richer states, New York, New Jersey. Ohio, and Kansas. 

We bad an interesting start there and Iw'forc I gne the mike ba< k to Lee, 1 would 
like to b II ahoiil how the S( hool law conference we had there fit in NOIJ’L, iconic 
folks llionght that there would l)c some jealousy and we'd Ik* working against caeli 
other. I don't think NOl ua harm 'd much by our School Law conference and 1 
feel that our School Law conference was successful because we could draw upon 
N'0L?F. Many NOLPEans participated in the program. 

Lee, I am gt)ing to mention this bceaiLsc of Dale Gaddy, Joe Owens, and Joe 
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Bry&on. They didn't know if Van AUlync would get here for that 2,00 meeting. One 
evening we were gcmg to have Lawrence Derlhick who was IL S. Coniniif^^ioiicr of 
Education, a great man, whom many of you folks know. Dr. Derthick said he would 
come by plane that was to arrive about 4:00. This was in June and there was eo 
thought of the plane having any trouble. But I got a call from Dr. Derthick in Wash- 
ington and he said the plane wa> late in getting off; go ahead and have dinner and he 
would go directly to the auditorium where we were having the meeting. That sounded 
all riglil, but when we got through with dinner there was another cal': Uic plane still 
hadnT got off the ground. Well we waited, and then I was really sweating. Anolher 
call came: the plane isn't going to take off, and he couldn't send his nianuscript as 
Tom Shannon was try ing to do the other day. You can imagine how I felt? The people 
were coming from all parts of the country to hear Dr. Drrtliick. Dr. Eddens, President 
of Duke University, was moderating the program that evening and they got Dr. Carroll, 
State Superintendent of Public Instruction in Raleigh, out of a sick bed to intniducc 
Dr. Derthick. I never felt worse in my life, knowing how this was all going io end. Ill 
be darned Dr. Eddens got up and welcomed the folks, made a few comments, told a 
couple of stories and said and now Dr. Carroll will introduce the speaker. Dr. Carroll 
got up and introduced the speaker in absentia. Of course, they were all looking 
around for the speaker who wasn't there. To make il still worse after the introduction 
Dr. Eddcn said, “Now Dr. Bolmeier we will turn the meeting over to you.” But I 
happened lo think of something that fit in very well and I am mentioning this to show 
how NOLPE came lo the rescue. I told ahoul a superintendent, a great speaker, who 
had been engaged lo speak all over the country hut he never wrote his own speeches. 
His secretary wrote his speeches and he would get all the credit. His secretary was get* 
ting fed up on this and thou^t I am just going to get even with that nun. So Ihe 
superintendent started making his speech like he did Ihe other times; it was flamboy* 
ani, just great, and everyone was just Upping il up. All al once he stopped, flustered 
and bewildered. His face got red; he stumbled around and lost his equilibrium. Finally, 
he finished his address. Well one of his friends came up afterwards and said, “John, 
what in the world happened lo you? You were going along just famously and then all 
of i sudden you seemed lo hit a dry spell or a Mind spot, whal happened?” 

20S 

m 



UPSURGE AND UPHEAVAL IN SCHOOL LAW 



He said» "!>ook here, 1 want to show you something.” He showed him the manu- 



script and all at once there was a page with just these words, *‘Now, damn you, 
improvise.” That was really a message for me to improvise, but a thought came to me, 
here are all these NOLPEans. I could mention them. In addition to Lee, there was 
Gene l^wlor,and Madaline Remmlein and Warren G;^uerke, Ed Fuller, and Ed Reulter. 
[ was going to say Marty Ware, but I think she was just a little girl in pigtails at that 
time. We just turned the meeting over and had a church revival, with te.stimonials. It 
turned out to be one of the best sessions we ever had. Do you remember that, Lee? 

Dr. Garber: Ed, you forgot to tell them one other thing about that first law 
conference. 

Tliey were all school administrators and I never saw such a negative group in my 
life when it comes to talking about what we should do in the conference on school law. 
Do you want to tell them about that, Exl? 

Dr. Bolmeier; 1 don’t know if I can talk so v.ell on that but I would like to 
me.ition one thing which I thought you were going to bring up. Right after we had our 
first conference and after we had the Brown decision, regardless of the Iojmcs or 
papers that were assigned, they all turned into arguments regarding segregation. So the 
next year, the folks v^^uld ask me when are you going to have another conference on 
segregation. We didn't intend that al all. The next year we had a couple of prominent 
speakers. One was De^n Fordham, Dean of tlie l>aw School at the University of 
Pennsylvania and the other was John Fisher, now President of Teachers College of 
Columbia Univ'ersity. They made wonderful presentations, but this was pretty much in 
the deep South, but not as deep as some other places. We had one fellow there who 
was really from the deep South. After we got through with the whole meeting, which 
we thougjit was pretty good, he lambaited me and the others for the type of program 
we had down there, artd for bringing this damn Yankee from Philadelphia to interfere 
with their way of life (that • the way he put il). He picked on Dean Fordham who 
grew up in North Carolina, went to hi^ kHooI, and got his law degree from UNC. 
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During ific School Law Conference, he commuted to Greensboro, where he stayed 
with his mother. We ran into many situations like that. 

£)r. Garber: I would like to amplify that a bit. On the last day of the conference, 
about one minute to four, the person in charge of that program announced that they 
were about re.:dy to adjourn when this fellow jumped up. He identified himself as a 
mechanic in the mills and he told us that no one loved the Negroes more than he did. 
But, he said, if God intended us to associate together he would have made us all the 
same color. Then he pointed to Dean Fordham and said, “Where do you come from?" 
Dean Fordham said, “North Carolina." He said to John Fisher, “WTiere are you from?" 
John Fisher said, “Baltimore, Mary land." 

Dr. Bolmeier: I w.juld like to come back to NOLPE. Lee and I think a lot of this 
organization. We saw it developing and there is one thing that we observed; at the 
beginning we had too many school administrators as compared with people from the 
law schools and practicing attoineys. I heard the report this morning showing the 
large number that we have now from the legal society and I think that is just w onder- 
ful. 1 think that is what makes this organization one of the fine organizations. If it 
were up of all school administrators it wxuld just be another adjuct of the NEA or if 
it was made up of lawyers only, it wouldn’t serve the purpose. I think this is very bene- 
ficial, But there wasn’t that feeling ri^t at the begi.nning. 

Do you remember Lee when they had what they call an advanced seminar in 
School Law at Columbia University, Teachers College. Ed Reutter sponsored that 
seminar. You and I, and eight or ten other persons attended. Others w ho participated 
were from various disciplines sueh as Soeiology, F/Conomics, Education, and I^w. I 
remember one young fellow representing the law school who chided us for trying to 
deal with problems in law. He made it qUite plain to us that if we had legal problems 
we should go to a lawyer. 1 resportded that the best persort to deal with such matters is 
someone who had training in both fields, school adminUtialion and law. Fortunately 
we have a number of such persons: Lee, Madaline Remmlein, Reynolds Seitz, and Walt 
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Hetzcl. Some of us weren’t fortunate enough to get degrees in both fields. But 1 think 
those who contributed most tried to bring the problems of education together with 
those of (aw. 

Dr. Gar her: Kd, I wonder if it’s time w'e ought to got to die topic Upsurge and 
Upheaval? 

Dr. Bolineier: I feel honored to he associated with my colleague here, Lee. It’s 
remarkable to realize what he has done over the past thirty years. He is trying to be 
young again; lie says twenty years. He has sought every case in School Law that was 
heard in a court of re<ord. He studied them, analyzed them, and reported all of them. 

\ don’t think there is any other person in the United States that can claim that. I think 
I have looked through all of them, but \ haven’t gone into detail and analyzed them as 
he has. Surely during all the scrutinization, study, and analysis over the past twenty 
ye.irs, Lrce, you found some trends t!iat arc interesting. 1 W'ould be pleased to get your 
comments. 

Dr. Garber: As I told you, I took over the School Law Yearbook at the request 
of M. M. Chambers. Chambers had collaborators, each one doing a different chapter. 
But M. M. Chambers said to me, “Don't do that because they won’t all come in on 
time. If you want to do it, do the whole thing.” It was quite an undertaking, but it 
wasn’t too bad. 

My first yearbook came out in 1950 covering the year 1949. That year three 
cases relating to schools were decided by Federal Courts. In 1951 tiscre were four. 
In 1954, the year before the Brown decision there wasn’t a single case I didn't locate 
through the digest system. I>ast year in our yearbook we reported seventy-eight or 
sevcnl)'nine decisions from Federal CourU. I suppose the trend started with the flag 
salute case; but certainly the Brown case gave impetus to Federal litigation. Since the 
court Biicsscd individual rights in the Brown ease, more school law now is in tLe area 
called constitutional law. 
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There are rights of pupils to attend school regardless of race and color. .More and 
more we are getting cases on the righL« of teachers to wear beards and what not. Ily 
the way^, that was a wonderful address we had this afternoon and 1 think as you 
listened to that you couldpT help but realize this field on constitutional law is 
becoming more and more important. 

ITie more I read in School Law the more I realize that the day of a professor of 
School I-aw’ who has had one course in School Law and gels his materia! from 
secondary sources is over. We must rely on attorneys. We must have men trained in 
law to teach the courses in school law’. That's why I am fiappy to sec a man like my 
friend Pill Griffiths. I was scared to death Uiat once lie finished law school he would 
go into a law practice, lie tells me he will stay in the field of administration and will 
teach school law. It won’t be necessary’ for all to have the law degree, hut they .diould 
get some work in the law school particularly in the field on constit rtional law’. 

Many of you know td ReuUcr. Before he started leaching school law’, he went 
to Columbia University Law School. Some of you may not (ike to hear me say it, but 
as I read the trends, you must have legal training today to interpret a good share of 
the cases coming out of Federal courts. These are a few chrnges that I see ire taking 
place, Ed. Any questions you want to ask me? 

Dr. Bolmeier: Yes, I am interested in the cases that Dr. V'an Alstync referred to 
today regarding student righU. As we all know, there is great dissatisfaction on the 
part of students. There is militancy, discord, dissent, and rebellion. 

Dr. Garber: I am waiting for ibe first case to come up with respect to high 
school fraternities and sororities. Some attorneys believe Oiat pupils arc dej>fivcd of 
the right of association. Ill bet our next case regarding fraternities and .K>rorilios 
comes up in the Federal Court as a right of students under the Federal Constitution. 

Dr. Bolmeier; 111 be waitit»g for that. It will be interesting; but I think it will be 
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a good many years. 

I am thinking now particularly about student discipline, and 1 want to refer to 
that now since I sec one of my friends, Dr. Sulhers, sitting in the audience. 

It was my privilege to visit Dr. Sulhers’ school in Nellis County, Florida. It is one 
of the ten largest school systems in the United States, an excellent system, with an 
excellent staff. Dr. Suthers invited me to speak on student behavior. We dealt with 
some of the cases of 1968 and 1969 which Dr. Van AIslyne referred to today. (That 
was a \cry enjoyable session that wc had today.) I brought back one story that is quite 
appropriate. 

There are many who think that w c have all this boisterous activily on ihc part of 
students in our high schools and elementary schools because we have been loo soft on 
our discipline particularly in the homes. Parents have no control over the youngsters 
who run rampant and do whatever they wish. I heard of one coupl * w ith two boys 
who used an awful lot of profanity. It disturbed the parents but they couldn't say 
anything without attaching some profane words to their comments. At last the parents 
got disturbed enough about it that they went to see an educational psychologist. They 
explained that their boys used so much profanity. He said this is no problem at all. 
When one of them used profanity, apply corporal punishment. The next morning 
when the tw'o boys sat down to breakfast w ith ihcir parents, the mother a^^ked Johnny 
what he was going to have. He said, “Oh, HI have some of those damn corn flakes.” 
She slapped him on the mouth and he Went reeling and his Dad got up and gave him a 
kick in tht seat of the pants and sent him sprawling. Then mother said to the other 
boy, “Gcorgie, what do you want for breakfast?” “Oh, I don’t know but 1 sure as hell 
don’t want any of those damn corn flakes.” 

Dr. Garber: Maybe that’s a good note to end this program on. Hut I do want to 
say one thing. I was more impressed by the program this afternoon, ^han 1 have been 
by almost any program that has ever been given by NOLPF. I think the quality is 
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improving. Ed and I are out now; we are jusl a couple of relics. By the way, thal man 
Hubbard down Ihere is a great collector of relics. Thai’s why he picked up Chambers 
and me. But I say to you, the future is in )our hands. I hope you have more programs 
like the one 'his afternoon. It has been a pleasure to be here, to reminisc e with you. 1 
think we have upsurged enough for this evening. 

Dr. Dolmeier: Goodnight! 
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